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LE ee BR: 


My prar Sir; — In compliance with your sugges- 
tion, I venture to put in the form of a letter a few 
thoughts upon the subject of our conversation a 
few days since. I must write with the pressure of 
other duties upon me; but I will not say, without re- 
flection. No thoughtful man, ata time like this, could 
have failed to reflect upon the interests of his coun- 
try, and the duty he owed to it. For brevity’s sake, I 
must state conclusions rather than arguments. You 
wished for my opinions, and I give them frankly. 

The first question which honest men are now ask- 
ing themselves is, What may fairly be required of 
us? and the second is, What may we fairly require 
of others? i 

This much may be fairly required of us, citizens of 
Massachusetts, — that we should be thoroughly loyal 
to the Union, if we mean to preserve it; and faithful to 
the Constitution, if we mean to uphold and enforce it. 
We cannot, in common honesty, insist that others shall 
do what we are not ready to do ourselves. In this 
great controversy, which has already assumed the form 
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of civil war, there is but one issue to be settled; and 
that is, whether the Constitution and laws of the 
United States are, and are to be, the supreme law of 
the land. Do we mean to accept that issue, and abide 
by it, now and hereafter? That is a plain question, to 
which we are bound in all frankness to give a plain 
answer. If we say, “ Yes, God helping us, we do,” 
then our obvious duty, I submit, is to examine our- 
selves, and, if we have been in error, to correct it. If 
there are laws upon our statute-book, which, in the 
letter or the spirit, conflict with the Constitution and 
laws of the Union, we ought promptly to repeal them. 

A word as to the fair mode of looking at these sta- 
tutes ; for every thing depends upon the way of putting 
things. It is not to see whether, by any possible inge- 
nuity of construction, they can be held not to violate 
the letter of the Constitution or laws of the United 
States. There is a mode of testing the constitutionality 
of a statute which is offensive to good sense. It is to 
overlook its obvious design in the search of some re- 
-mote possible contingency in which it may be valid; to 
emasculate a statute in order to give it validity, take out 


the very breath of its life, and then say the body is very 


quiet and harmless. Judicial tribunals must some- 
times measure the exact legal force of a penal statute ; 
weigh it in scales which the weight of a feather may 
turn. But these statutes touch the domain of public 
law, affect the interests of States; and their validity 
will be settled by statesmen and jurists and the people 
at large, not by any refinements of construction, but 
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upon their general and obvious scope, purpose, and 
spirit. 

A single suggestion as to the proper time for re- 
vising these laws. If it is right to revise them, now 
is the time. ‘“ Now” is always the seasonable time to 
do right. If the revision can ever do any good, it is 
now. ‘The intimation, that we shall be thought to 
have acted under a threat, has no foundation in fact; 
nor is it of the least moment if it had. The man 
who fears to do right lest his motives be misconstrued 
becomes a coward to avoid being thought one, and 
loses his self-respect to win the respect of others. 

You have known, my dear sir, that I fully sympa- 
thize with the people of Massachusetts in their just 
and righteous aversion to the Fugitive-slave Law of 
1850. It was industriously meant to be offensive. I 
have never seen the man in this Commonwealth, who, 
whatever his opinion of its validity, did not regard it 
as unnecessarily harsh and rigorous. It fails of effect 
from its great severity. Nay, I should go further, and 
should not hesitate to say, were I not concluded by 
judicial authority, that the law, in many of its essen- 
tial features, is in conflict with the Constitution of the 
United States. Never has a constitutional provision 
been so tortured by judicial construction as that clause 
in relation to fugitives from service.’ But the law has 
been held valid by those who had the rightful power 
to pass upon its validity; and, as a good citizen, I must 
bow to its authority. My oath does not restrict me to 
the support of the Constitution “as I understand it.” — 
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With these feelings and convictions in relation to 
the Fugitive-slave Law of 1850, I have, nevertheless, 


always been of the opinion, that every attempt to soften 
the rigor of the law, to supply its defects, to relieve 


its injustice, or to obstruct its operation, by State legis- 


lation, would be utterly vain and futile. Itis only 


kicking against the pricks. The wise and prudent 
thing would have been, to have waited until we had 
power to soften the rigors of the law on the spot of 
its origin, in the place of its birth. In that effort we 
should have had the aid of wise and good men in all 
parts of the country. | 

We are held in double trust. We are not only citi- 
zens of Massachusetts, but of the United States. The 
people framed the Constitutions of both. 


The government of the United States acts, not u 


upon the State, nor upon us as citizens of the 
State, but upon us as citizens of the United States. 


The Constitution of the United States, and the s ; 
laws made under it, are our supreme law, — the B.) 
supreme law of the land; and the judges in every | 
State are bound by them, “any thing in the con-— 
stitution or laws of any State to the contrary not- | 
withstanding.” No human ingenuity can contrive a 


State law or ordinance which can defeat, or fairly 
shield us from, a law of the United States, which the 
courts of the United States have declared to be valid. 
I speak not of what may be done by indirection, but 
of the fair, legitimate effect of the State law. The 
greater its apparent strength, the greater would be its 
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real weakness. ‘These are plain, and, to the lega 
mind, obvious truths. | 

In the light of them, let us look at the statutes of 
which complaint is made. I have not the slightest 
disposition to exaggerate their faults. I cordially re- 
spect the spirit of humanity and the love of the old 
common-law muniments of freedom which character- 
ize them. 

There is no doubt, also, that, in a legal view, very _ 
undue importance has been attached to them by wor- 
thy citizens of other States as well as our own. 

In considering these statutes, statesmen even seem 


to have lost sight of the distribution of powers under 
__ our written constitutions and frames of government, 


and the relation of the judicial to the legislative de- 
partment. An act of Parliament is a law. An act of 
our Legislature may or may not be a law. It is nota 
law if held to be invalid by the judicial department ; 
and it must be so held if in conflict with the Consti- 


tne United States. 

Now, there never has been a day or an hour in 
Massachusetts, when the arrest of any fugitive from 
service has been obstructed by any Law of Massachu- 
setts; that is, by any statute recognized and enforced 
by its judicial tribunals. 

May I not be pardoned for saying that there is not 
a State in the Union whose judiciary has been more 
faithful to the Constitution of the United States than 
our own ? — upholding the laws made under that Con- 
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stitution, when God only knew how bitter was the 


struggle between the man and the magistrate. By no 
law or judicial decree of the Commonwealth have the 
rights of any one master, in any one case, been in 
the least degree impaired. Nor could they be to-day, : 
unless we suppose (what the history of the State does 
not authorize us to suppose) that the judicial depart- 
ment will be false to its duty. J am speaking now of 
the legal, and not the moral, aspect of the case. 

Nor can the Commonwealth be justly said to have 
been guilty of any breach of the national “ compact,” 
if that word can be fitly applied to the Constitution of 
the United States. ‘There clearly could be no breach 
of the compact by an act of the Legislature which was 
not upheld by its judicial and supported by its execu- 
tive department. 

To say that the State of Massachusetts has, ie her 
legislation, broken the Constitution of the United 
States, is, with great deference, a contradiction in 
terms. As matter of law, the thing is impossible; 
for a conflict of the statute of a State with the Con- 
stitution or laws of the United States brings the sta- 
tute directly under the cognizance of the Federal 
judiciary, by whose action it is at once shorn of its 
power. 

The word “ compact” is not applicable to the Con- 
stitution of the United States. The Constitution is not 
a compact between the States, or the people of the 
several States. Itis a frame of government, ordained 
and established by “the people of the United States;” 
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of limited sphere it may be, but in that sphere sw- 

preme. “The statute passed by a State Legislature in 
conflict with that Constitution is itself broken by the 
collision, and not the Constitution, — the hammer, 
and not the anvil. 

This is not, my dear sir, mere verbal criticism, but 
matter of vital principle; for it is, as you well know, 
upon the double ground that the Constitution is a 
compact which a State is capable in law of breaking, 
and that the statutes of Massachusetts and of other 
Free States.are breaches of the compact, that Southern 
statesmen attempt to justify secession. ‘That Consti- 
tution is not a fragile compact, but an infrangible 
government. If such statutes exist, they are only 
futile attempts to do what, by law or ordinance, a 
State cannot do, — abrogate or impair a law para- 
mount to its own. ‘The moment the conflict is seen, 
the statute disappears. There is nothing left but 
written or printed words, signifying nothing, effecting 
nothing. 

If these views are sound, the retention upon our 
statute-book of any provisions which tend to obstruct 
or defeat the Fugitive-slave Law, or mitigate its rigors, 
is an idle ceremony. If they cannot do this, they are 
useless ; if they can do it, they are void. Before they 
can do it, you must omit from the Constitution of the 
United States, which you print with your statutes, 
these solemn provisions: — 

“This Constitution and the laws of the United 


States, which shall be made in pursuance thereof... 
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shall be the supreme law of the land; and the judges 
of every State shall be bound thereby, any thing in the 
Constitution or laws of any State to the contrary not- 
withstanding.” 

‘The judicial power (of the United States) shall 
extend to all cases, in law or equity, arising under the 
Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their 
authority.” 

In the examination of our statutes which have rela- 
tion to fugitives from service, I have found but one 
provision, which, as matter of strict law, appears 
to me to be in conflict with the Constitution and 
laws of the United States. That is in the 19th, 
20th, and 21st sects. of chap. 144 of the Gene- 
ral Statutes. If, by the fair construction of these 
sections, the court to whom a writ of habeas corpus 
is returnable, must or may, when it appears by the 
return that the person whose restraint is in question 
is claimed as a fugitive from service, proceed to try 
the issues of fact, although it also appears that the 
prisoner was in the custody of the marshal of the 
United States or his deputy, under a warrant or cer- 
tificate duly issued, the validity of the provisions 
cannot, in my judgment, be maintained ;: and _ this, 
I think, is the fair, though, I will not say, necessary 
‘construction of these sections. The ground upon 
which they may perhaps be maintained is, that the 
custody of the marshal, under the warrant, constitutes 
an implied exception to the statute. But, if this con- 
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struction were adopted, it is obvious the law would 
be of little practical value to the fugitive. It 1s made 
valid by taking from it its effective force in the only 
cases likely to arise. 

The object of these provisions is to give to the 
alleged fugitive from service the trial by jury, which 
‘is not secured by the law. of the United States. If 
the provision was valid and effectual, I frankly say, I 
would not repeal it: I would rather imbed it in the 
Constitution of the Commonwealth. But it is ineffec- 
tual under the law as decided. No judge could 
enforce it, so as to take the prisoner from the custody 
of the marshal, and try the issues of fact, who is 
faithful to his duty, and the laws of which he is the 
servant. 

I cannot assent to the construction of the sixty-second 
section of this law, which holds that a person honestly 
claiming his slave may be subjected to an ignominious 
punishment by a misapprehension or mistake of his 
rights, or a failure to maintain them. Applying to this 
section the settled rules of construction for criminal or 
penal statutes, such result, I respectfully submit, can- 
not be reached. It is the removal of a person from the 
Commonwealth who is not held to labor or service, on 
*< the pretence” that he is so held to labor or service, 
or ‘‘ with the intent to subject him” to labor or service 
not due, that is made an offence under the statute. 
It is the holding-out of a false claim, a pretence, and 
the intent to subject one to service not due, which the 
statute punishes. Yet as jurists, for whom we all have 
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profound respect, seem to think the statute suscep- 
tible of another construction, and as the meaning of 
all penal statutes should be as free from doubt as pos- 
sible, the section should be so amended as to render 
it certain that it applies only to claims made in bad 
faith, falsely made. . 

Nor do I understand, that, under the sixty-fourth 
and sixty-fifth sections of this statute, the volunteer 
militia of the Commonwealth cannot be used to pro- 
tect the officers of the United States, in the streets 
of our towns and cities, from lawless violence. The 
volunteer militia are not to act in any manner in “the 
seizure, detention, or rendition,” of a fugitive from 
service ; but they may do, nay, more, must do, under 
the statutes, exactly what they did in the Burns case, 
— preserve, at all hazards, the public peace. 

Under the provisions of chap. 164 of the General 
Statutes, the militia may be called out by the mayor, 
and other officers therein designated, to protect the 
peace of the city, in case of any riot, actual or threat- 
ened ; and, in such event, officers and soldiers are 
bound to obey, and are exempted from any penalty 
for obedience (chap. 164, Ela vs. Smith, 5 Gray, 121). 
I see no ground for supposing that the statutes have 
modified the law, stated so clearly in this case by the 
present Chief-Justice of the Commonwealth. — 

But, in giving the legal construction to these sec- 
tions, are they not divested of their power, and left 
of little practical value? Are not the provisions of 
the Personal-liberty Bill of 1855 which remain, so 
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shorn of their strength, of their legal capacity for 
good or evil, that the most sensible thing that can be 
done is simply to repeal them? As they stand, and 
- must be construed, they mock the alleged fugitive 
with a false show of protection, with the shadow of a 
shield; keeping the word of promise to his ear, but 
breaking it to his hope. 

The best thing that can be done with the remains 
of the statute of 1855 is to lay them upon the altar of 
the country. It does not require a great sacrifice ; 
and it is owr country. 

Incapable of substantial legal good, they do much 
political and moral evil. 

They are not, in their spirit, loyal to the Union. 
They tend to bring into conflict our relations to the 
State and the United States, to which we are alike 
bound, and must be alike faithful. 

They are unjust to the citizens of the United States, 
who feel that they must obey the laws of the United 
States, and that the State cannot fairly subject them 
to any disability or distrust even for such fidelity. 

They disturb the friendly relations which would 
otherwise exist between us and the friends of the 
Union in the Southern States. 

They strengthen the hands, they encourage the 
hearts, of the enemies of the Union. They are made © 
the occasion, if not the cause, the pretence, if not the 
reason, for the attempts to sever that Union. They 
furnish a pretext, a seeming apology, for treason. 

The ground of objection to these statutes is their 
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apparent design to obstruct a law of the United 
States, — an iron law, it may be, but a law. Their 
real and humane purpose was to give to the rights of 
the feeble and humble the protection which the law 
of the United States failed to give. ‘They can legally 
effect neither the apparent design nor their real 
purpose. And the difficulty, in my judgment, is 
intrinsic, and results from the fact, that a law of the 
United States, held to be valid by the judiciary of — 
the United States, is the supreme law of the courts 
of Massachusetts; and no State law can either get 
over it or around it. | 

The only place to seek the modification of the 
Fugitive-slave Law is on the floor of Congress; and 
we need not despair of such a result. The just. 
and reasonable modifications to be effected are, that 
the alleged fugitive shall, from the time of his arrest, 
_ be in the custody of the courts of the United States, 

both in the State where he is seized and that to which 
he is returned; that, before he shall be delivered 
into the custody of the claimant, he shall have the 
right to trial by jury, freely and without purchase, 
under rules of evidence to be prescribed by Congress ; 
the most essential of which would be the presumption 
of freedom, and the right to meet the witnesses against 
him face to face. 

Having done what may fairly be required of us, we 
may inquire what may fairly be required of others. 

I have already stated the issue before the country. 
It must be settled now. Let us not deceive ourselves. 
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Let us not disguise the real dangers before us. If 
secession is insisted on, civil war is inevitable. 

We were Colonies of Great Britain, — separate, 
distinct, jealous Colonies. Under the oppression of 
the mother-country, we grew and ripened into one 
national life. By the declaration of independence, 
the Colonies became, not separate and distinct nations, 
but one nation. Under the Continental Congress, the 
Revolutionary Government, even under the confede- 
ration, the great attributes of sovereignty were in the 
United States, thirteen States, one nation,— pluribus 
unum. . 

“To all general purposes” (says Mr. Jay in the 
~ “¥Federalist’”’), ‘‘ we have uniformly been one people ; 
each individual citizen everywhere enjoying the same 
national rights, privileges, and protection. Asa nation, 
we have made peace and war; as a nation, we have 
vanquished our common enemies; as a nation, we 
have formed alliances and made treaties, and entered 
into various compacts and conventions with foreign 
States” (‘* Federalist,” No. 2). 

The “people of the United States, to form a more 
perfect union, to establish justice, insure domestic tran- 
quillity, provide for the common defence, promote 
the general welfare, and secure the blessings of liberty 
to themselves and their posterity,” ordained and esta- 
blished the Constitution of the United States. ‘They 
established a government, with no provision for its 
termination, without limitation of time, for themselves 
and their posterity, — a government clothed with spe- 
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cific powers, but in its sphere supreme. ‘There is no 
clause or word in the Constitution which looks to sepa- 
ration. The government established by the Constitu- 
tion is a perpetual government, with provisions for its 
amendment, none for its destruction; with a door for 
new States to come in, but none for old ones to go 
out. 

You may recollect, that in the Convention of the 
people of New York, called to act upon the adop- 
tion of the Constitution, Mr. Lansing moved to annex 
to the ratification a reservation of the right of © 
New York to withdraw from the Union within a cer- 
tain number of years, if the amendments proposed by 
the New-York Convention were not adopted. Hamil- 
ton declared the reservation was inconsistent with the 
Constitution, and would not be a ratification. He 
wrote to Madison for his opinion upon the possibility 
_of the State being received on that plan. Madison 
wrote, that the adoption, with reservation of a right to 
withdraw, would not make New York a member of 
the Union, and that she could not be received on that 
basis. “The Constitution requires an adoption 2 toto 
and for ever.” 

South Carolina has, it is said, seceded. It is quite 
plain, from the discussions of the Convention, that 
there is no man in her borders that knows what 
secession means, or what South Carolina is after 
secession. If she is the nation of South Carolina, . 
can any one tell us when and by what process she 
became so? She had not, before the Constitution was 
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adopted, the attributes of a nation. Has she ac- 
quired them while under the Constitution, while 
every strictly national function has been exercised by 
a government paramount to herown? ‘The people of 
this country are not to be beguiled by words: they 
will look at things. Secession has no legal meaning. 
It is but another name for rebellion or revolution : 
whether rebellion or revolution, must depend upon its 
success or failure. If it be any thing, it is but a pro- 
cess by which a State may forego all the privileges of 
the Union, leaving her people still liable to all its 
obligations and duties. 

No provision of the Constitution, no law of the 
United States, is abrogated or affected by the “ Ordi- 
nance” of South Carolina. No citizen of the United 
States in South Carolina is exempted from any the 
least of his duties under the Constitution and laws of 
the United States. The Constitution and laws of the 
United States act directly upon him, and not through 
the State upon him. ‘They are the supreme law; 
and the act of the State, ordinance, or statute, which 
conflicts with that supreme law, shrivels into a nul- 
lity. To attempt to defeat it by a resolution is 
folly. ‘To attempt to defeat the National Government 
by organized resistance, by force of arms, is treason. 
To kill an officer of the United States when in the 
discharge of his legal duty is murder. ‘This is plain 
language: we cannot afford to use any other. Se- 
cession is rebellion, without the manliness that should 


attend it. It is an attempt to get by legal craft 
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what can only be got by force of arms. The Con- 
stitution and Union are not to be shot down by paper 
bullets ; and they are not statesmen who think so. 

Utterly denying the existence of any right of 
secession, I think, with Henry Clay, “that the at- 
tempt to exercise it ought to be resisted to the last 
extremity.” 

If the Constitution is a compact which every State 
is capable of breaking, whose obligations every State 
may throw off at its pleasure, it is not worth pre- 
serving. We believe it, the great mass of the people 
of this country believe it to be a wiser, better, nobler 
thing, a frame of government capable of amend- 
ment in the mode itself provides ; capable of being 
overthrown only by revolution, only by successful 
revolution. Men may, it is true, for just cause, by 
revolution, change or overthrow government. It is 
also true, that men may maintain and uphold govern- 
ment for just cause; and it is just cause when their 
only rational hopes of peace, of security, and of well- 
regulated liberty, for themselves and their children, 
are bound up with it. Iam very sorry there are not 
other ways to vindicate the Constitution and the laws 
but by force of arms; but I see no way of meeting 
force but by force. If men tear down from the fort 
of my country the flag of my country, I honestly be- 
lieve that you and I have a right to help restore it if 
we can, — to give it again to the breeze, with all its 
stripes and all its stars. 

The duty of maintaining just government is as 
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sacred and binding as that of maintaining our hearths 
and altars: it is the same thing. 

If it be said that it will be impossible to maintain 
the Union if other States secede, the plain answer 
is, If it be impossible, our duty is at end. But 
I do not believe it impossible. Upon the simple 
issue, whether the laws of the Union are to be 
maintained, and its flag upheld, nine-tenths of the 
freemen of this country are with us. ‘The opinion 
of the civilized world is with us. Moreover, God 
governs in the affairs of men, and will be with us 
as he was with our fathers. 

There is a sensibility, which borders on fear, on this 
question of resort to force. Freedom is a blessing: 
license is not. Government is a necessity: a firm, 
vigorous government is a necessity. “Influence is 
not government” (Washington.) That only is govern- 
ment which can command obedience and enforce it. 
The existence of society and of social order is possible 
on no other theory. 

But what, you may ask, is the duty of the National 
Government, after such an ordinance has been passed ? 
The general answer is obvious: What it was before it 
was passed, —to enforce in every part of the Union, 
South Carolina included, the Constitution and laws of 
the United States. The National Government can 
never know of such a thing as secession. She has no 
legal capacity to hear or comprehend it. She can 
know of rebellion, and must govern herself accord- 


ingly. 
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But what is practicable and reasonable in such an 
exigency! All possible and long-suffering forbear- 
ance consistent with the execution of the laws. But 
the revenue may and must be collected. No vessel 
can enter or leave ports of the United States but in 
conformity to the laws. In places where the United 
States have exclusive jurisdiction by the cession of the 
State, the jurisdiction must be maintained. 

But this will result in civil war. That war is al- 
ready begun. No man loves peace more than I do; 
but I say deliberately, war, even civil war, is better 
than to give up this glorious inheritance from our 
fathers, the noblest government on earth, without a 
struggle, or to leave the struggle, that belongs to us, 
to our children. J see no reasonable hope for peace 
but within the pale of the Constitution as it is, and in 
obedience to its mandates. 

I have no hope in saving the Union by amending 
the Constitution. ‘The powers of the National Govern- 
ment over every matter in dispute are ample. My 
only hope is in the moderate, firm, just, and equitable 
administration of the Constitution as it is. If we sever 
in peace, not many years will elapse before we shall 
have war. Slavery will create greater causes of dif- 
ference and strife after separation than now. De- 
mands will be made by the Slave States for the 
extradition of fugitives from service: the Free States 
will never consent. ‘They will make discriminating 
duties against us: the Free States will not submit. 
The Slave States will re-open the African slave-trade: 
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we shall, ere long, unite with all Christian States to 
exterminate the traffic, — to sweep it from the high- 
way of nations. 

I am, you well know, no partisan; and have had no 
connection with party politics for many years. Upon 
full consideration of my duty in that regard, I voted 
for Abraham Lincoln. I have no misgiving about 
that vote. In view of all that has taken place, I 
would give it to him to-morrow with alacrity. If he 
pursues the wise, moderate, and national course and 
policy which his past life and opinions and his firm 
and manly character lead me to expect, he will have 
my loyal, unwavering support in the execution of his 
ereat, and, at this crisis, solemn and momentous duty, 
—that of executing in every part of this indivisible 
republic the Constitution and laws of our yet glorious 
Union. [I feel, that,in my humble sphere, I can do 
him no better service than to do what I may to remove 
all stumbling-blocks from his path. ‘These statutes 
are among them. 

Hoping for better things, seeking, in all the honor- 
able ways of peace, the adjustment of our present dif- 
ficulties, we ought to prepare for the worst. “ Faint 
hearts are usually false hearts.” For our country, for 
our children, for the cause of well-regulated liberty, 
we have no right to do or suffer less than our fathers. 
It cost seven years of suffering to secure these blessings. 
Seven years, if need be, will be wisely spent in the strug- 
gle to maintain them. ‘To suppose that the people of 
the Free States will consent to give up such a govern- 
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ment, and the infinite blessings it secures to the country, — 
without a struggle, is the saddest of mistakes. This go- 
vernment is a great and sacred trust. We shall be 
false to country, to freedom, to humanity, if we con- 
sent to give it up till the struggle is seen to be utterly 
hopeless. 


Very truly your friend, 
BENJ. F. THOMAS. 


Boston, Jan. 1, 1861. 
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ARGUMENT. 


Mr. CHAIRMAN AND GENTLEMEN OF THE COMMITTEE: 


My argument commences with the postulate that it is your 
duty to surround the liberties of the citizens of the Common- 
wealth with all possible safeguards consistent with superior con- 
stitutional obligations. This is the highest office of the State — 
this, the chief duty of the Legislator. History with her many glo- 
rious assertions of human rights,— Philosophy announcing them 
with her clear, calm voice, — Revelation with her solemn sanc- 
tions, — the fundamental law of Massachusetts, all attest this 
truth ; but it would be an impeachment of your intelligence and 
fidelity to trust to summon these witnesses to prove what you will 
so cordially accept. specially is this high duty of the State 
imperative when it may thereby, without stepping beyond the 
just limits of its power, save itself and its:citizens from the unjust 
and unconstitutional encroachments of other jurisdictions. Col- 
eridge says, ‘‘that legislation is iniquitous which sets law in 
conflict with the common and unsophisticated feelings of our 
nature,’’ and fortunate is Massachusetts, if by her own statute 
book she can save Law from the dishonor brought upon it by the 
fugitive slave act of 1850. 

As then it is the highest duty of the State to protect the liber- 
ties of its citizens, with all possible securities consistent with 
superior constitutional obligations, the provisions of the general 
statutes designed and calculated to accomplish that purpose, ought 
not to be repealed unless they clearly transgress the limits of 
constitutional power. Some of these provisions have of late 
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been called in question, in some quarters, as conflicting with the 
fugitive slave act, and, therefore, it is claimed, with the Consaitirs 
tion of the United States. 

It is, perhaps, sufficient bere to show, what can readily be 
shown upon strict legal principles, that none of these provisions 
can be construed, by a fair and reasonable intendment, to clash 
with the fugitive slave act.. This would seem to render any in- 
quiry into the constitutionality of that act superfluous. But 
even if it should seem to any that by a forced construction such 
conflict should arise, they will the more hesitate to strike down 
the defences of personal rights which our own statutes have built 
up, when they appreciate the fact that the whole legislation of 
Congress for the reclamation of fugitive slaves, is quite likely to 
prove a nullity. The power of Congress to legislate at all for 
the reclamation of such fugitives, cannot be assumed. It is of 
all questions of constitutional law the most unsettled. The best 
professional minds are against its existence. The judicial tribu- 
nals are divided upon it. The reputed decisions in its favor are 
_ either judicial dicta, which by established principles are not bind- 
ing as authority, or are based on such judicial dicta. Amid this 
uncertainty and conflict, it is more than probable that all wise 
magistrates will soon return to the pure and unadulterated text of 
the Constitution. . 

The clause in the Constitution of the United States, to which 
the discussion pertains, is as follows : | 


“No person held to service or labor in one State under the laws thereof, 
escaping into another State, shall in consequence of any law or regulation there- 
in, be discharged from such service or labor, but shall be delivered up on claim 
of the party to whom such service or labor may be due.” 


Where is there a word in this clause giving to Congress power 
to legislate on the subject therein referred to? The Constitution 
confers a multitude of powers on Congress, most of which are 
collated in the eighth section of the second article; and in the 
tenth amendment it declares that ‘“‘the powers not delegated to 
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the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively or to the people.’ 
Even without this amendment, no sound interpreter would have 
asserted for Congress the power to legislate on a subject, merely 
because that subject was referred to in the Constitution, or a right 
was declared therein—and upon that ground only can such 
power be maintained. 

Not only is no power given to Congress to legislate on this 
subject, but the strongest implication is derived from the context 
that no such power was intended to be conferred. Side by side 
of the section to which the clause cited belongs, stands the section 
which secures to the public acts, records and judicial proceedings 
of each State, full faith and credit in every other. But to that 
section is added this most important clause: ‘‘ And the Congress 
may, by general laws, prescribe the manner in which such acts, 
records and proceedings shall be proved, and the effect thereof.” 
No such power-granting clause is added to the provision relative 
to fugitives from service —and on the familiar principle of con- 
struction —expressio unius, exclusio alterius, the intent to 
withhold such power is clearly implied. If it had been intended 
to. confer it, how natural and easy it would have been to add, 
“Cand the Congress may, by general laws, prescribe the manner 
in which such persons shall be delivered up to such claimant.”’ 

This implication against the existence of a power in Congress 
to legislate for the reclamation of such persons, so unmistakably 
arising from the context, becomes irresistible when you trace the 
provisions of the fourth article of the Constitution from their 
original source till they find their place in that instrument. The 
clauses of that article in relation to the credit due to public 
records, excepting the power, —the clause entitling the citizens 
of each State to the immunities of citizens in the several States,— 
and the clause relating to fugitives from justice, constituted with 
only verbal alterations the fourth article of the Articles of Con- 
federation adopted by the Continental Congress on the 15th of 
November, 1777. They were articles of compact or treaty as 
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there standing, conferring po power on the central government. 
The subject of reclaiming fugitive slaves had not yet arisen to 
disturb the colonial councils. In the convention which framed 
the Constitution, meeting May 14, 1787, the clauses in relation 
to records, the immunities of citizens, and the rendition of fugi- 
tives from justice, which had thus formed a part of the Articles of 
Confederation, were repeated in the principal plans presented to 
the convention, particularly in the drafts of Mr. Pinckney and 
Mr. Hamilton, afterwards revised by a committee of which Mr. 
Rutledge was chairman, and reported to the convention August 
6th. On the 29th of that month, Mr. Madison desired, and 
Gouverneur Morris moved, to add to the clause in relation to 
records, a power to determine the proofs and effect thereof. Sub- 
sequently this power-granting clause was added to the provision 
in relation to records, and that provision, which stood last in the 
Articles of Confederation among the clauses referred to, was 
transferred to the head, and isolated with its added power into a 
separate section. | | 
The clause in relation to fugitives from service, was not mooted 
in the convention till August 28th; and soon after, with incon- 
siderable debate, the clause relative thereto, now standing in the 
Constitution, was adopted, and placed at the foot of the other 
clauses referred to. It was taken, in substance, from the ordi- 
nance of 1787, where no legal ingenuity ever claimed that it was 
anything more than an article of compact or treaty. LHarlier 
than that—long ago as 1642—~§it was an article of compact 
between Massachusetts Bay and her neighbor colonies. Like the 
clause in relation to records, it was, in its origin, a compact, with 
no power to legislate for its enforcement; but, unlike the clause 
in relation to records, its character was not changed by any addi- 
tional provision granting such power, when they were both 
translated into the federal Constitution. I say to you, then, gen- 
tlemen, that however this question may stand on precedents of 
legislation or decision, the argument which proceeds on the text 
and history of the Constitution, and therefrom proves the inca- 


pacity of Congress to legislate for the reclamation of fugitives 
from service, approaches the symmetry and completeness of a 
geometrical demonstration. 

The clause of the Constitution relative to fugitives from ser- 
vice, prohibits the local law from discharging the fugitive. 
Probably it was thought necessary, and introduced, as far as 
slaves escaping were concerned, in consequence of the decision of 
Lord Mansfield, in the Somerset case, pronounced 22d June, 
1772, declaring that slavery is unsupported by principles of 
natural right, and stands only by virtue of positive law. Under 
it the master may, without any additional legislation, take the 
person owing him service, and escaping therefrom, and transport 
him to any place where the local law permits, subject to the limi- 
tation that he do not commit a breach of the peace in so doing; 
and upon just principles, the State where such right of reclama- 
tion is asserted, may regulate its exercise so as to prevent any 
persons not held to service from being taken and transported 
beyond its jurisdiction, as also to prevent breaches of the peace. 
Such is the constitutional right, and such the constitutional obli- 
gation. You, gentlemen, and myself, have sworn to support that 
fundamental law, and we bow in submission to its interdictions. 
We should, indeed, deplore the sad necessity which should deny 
to any human being his God-given rights, but we would witness 
the surrender of fugitive slaves, as we should witness a man con- 
victed upon false testimony, whom we knew to be innocent, borne 
to the gallows; as we should have beheld Algernon Sydney 
walking serenely to the scaffold; as the disciples of the Redeemer 
gazed on the Crucifixion. Not upon ourselves rests the responsi- 
bility when the government stands between us and the innocent 
victim. 

As an original question, the weight of authority is against the 
power of Congress to legislate upon the subject, and that weight 
of authority is not yet counterbalanced by reputed judicial 
decisions. It was considered not to exist by that eminent jurist, 
Chancellor Walworth, after a most learned and thorough examin- 
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ation. Such was the view of Chief Justice Hornblower of New 


Jersey. The Supreme Court of Wisconsin, notwithstanding the 


Prigg case, has so decided upon an exhaustive examination of the aie 


subject. Two Judges of the Supreme Court of Ohio agninet 


three, so held in a recent case reported in the ninth volume of the ~ 
Ohio State Reports, and one of the three who thought otherwise, a 
was summarily dismissed from his position, when he was soon 
after presented before a Republican convention of that State as a — 


candidate for re-election. Among lawyers and publicists the 
same doctrine has prevailed. That eminent lawyer, James C. 


Alvord, in whose premature death the Commonwealth suffered so — 
severe a bereavement, in the year 1837 made an elaborate report = 


to the legislature to that effect. [House Document for 1837, No. 
51.] Salmon P. Chase, Ex-Governor of Ohio, and Senator elect 
from that State, has maintained the same doctrine before the 
Supreme Court of the United States —as also in his speech in 
the U. S. Senate, in 1850, on the compromise measures. The 
Hon. Charles Sumner, in his speech in the Senate, of August. 


26, 1852, elaborately sustained the same view —as also was done 


by Hon. Robert Rantoul, Jr., in his speech at Lynn, April 3, 
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1851, and in Congress, June 11, 1852. Daniel Webster, in his 


speech of 7th of March, 1850, and the Hon. Joel Parker, in his 


lectures before the Cambridge Law School, as an original ques- 4 ae 
tion unaffected by judicial decision, regarded the power as not 
existing in Congress. Such also was the view of Judge Walker, 


of Cincinnati, in his Treatise on American Law. 


To complete these authorities, the Legislature of Massachu- 4 # ; 
setts, in the year 1855, in resolutions unexpunged and un- 


“repealed, solemnly declared that ‘‘there is neither any power a 
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granted to the general government in the Constitution of the 


United States, for the enactment of any law by Congress for the es, 
return of alleged fugitive slaves, nor any prohibition therein to ' Ge 
the States against the passage of laws upon that subject;”’ and a z 
our Senators and Representatives were requested to use all hon- — a 
orable means to secure the unconditional repeal of the act of 2 


1850. 







Aside from the question of the power of Congress to legislate 
on this subject, the provisions of the act of 1850 have been 
regarded as unconstitutional by many of the above authorities, 
for special reasons, and among others, because, as declared by 
Judge Story, in the Prigg case, the claim of the alleged owner 
is a case within the express delegation of judicial power under 
the Constitution, and therefore the jurisdiction to try it cannot 
be conferred, as in the act, on commissioners who are not a part 
of such judicial power; and the case requires a trial by jury, as 
guaranteed by the Constitution. This view was thoroughly 
argued by Horace Mann, in his speech in Congress, of February 
28, 1851, and by Charles G. Loring, in his argument in the 
Sims case, before Commissioner Curtis.* 

Nor is the power of Congress to legislate for the rendition of 
fugitives from service settled by judicial decision. Nothing, in 
strict law, is ever settled by a decision except the judgment. 
That only is res judicata and pleadable as a bar. The opinion 
of the court is in no respect like a statute. A statute un- 
repealed, however unjust, if only constitutional, is a defence in 
court. A wrong opinion, unreversed, is no defence whatever. 
It will justify no trespass or assault on either the civil or criminal 
side of the courts. The opinion of the court, deliberately given 
and necessary to the adjudication of the point in issue, is entitled 
to respect, and will often be accepted in subsequent cases without 
question. This is more likely to be in ordinary cases, in which 
it is of less importance how a question of law be settled than that 
it be settled some way, but it is far less likely to be implicitly 
followed when great issues of State sovereignty and personal 
liberty are on trial— questions which depend not on technical 
rules, but rather on the moral and political views of the men who 
compose the judicature, of course always affected by the prevail- 
ing public opinion. But, whatever be the question, and however 


* That these are left open questions by that decision, see Story’s Life and 
Letters, Vol. IL., p. 396. 
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binding the point decided, nothing in the opinion controls the 
magistrate thereafter which was impertinently thrust into it, or is 
not necessary to the adjudication of the case. That obiter dicta 
are not authority is familiar law. 

The judicial history of England, conservative as it may be 
supposed to be, furnishes a remarkable instance of the instability 
of judicial opinions. In 1806 died William Pitt, son of the Harl 


of Chatham, rival of Fox, whose precocious genius had made him — 


the idol of the British empire. Parliament, in view of his emi- 
nent services, appropriated funds for the payment of his debts. 
A creditor, who held a policy on his life at the time of his 
decease, received the amount of the debt from the public funds, 
and then sued the insurer for the amount of the policy. The 
defence was, that the contract was one of indemnity, and no 
injury had been suffered by the creditor, who had been fully paid. 
The defence was sustained. That case of Godsall vs. Boldero, 9 
Kast. 72, was regarded as settled law— was repeatedly recognized 
by text writers and courts — was selected for Smith’s Leading 
Cases, where it was supposed to be like one of those Corinthian 
columns which defy the waste and storms of time. At last, after 
a lapse of nearly fifty years, it was overruled in the year 1854, 
on both sides of Westminster Hall, and swept away as rubbish. 
In harmony with this judicial policy was the language of Lord 
Mansfield in the Somerset case —‘‘I care nothing for the sup- 
posed dicta of judges, however eminent, if they be contrary to 
all principle ’’— language which he had need to utter, as his 
judgment was contrary to the previous opinion of York and 
Talbot, and even of Blackstone. 

Still more does the departure from precedents prevail in this 
country. Inthe Dred Scott case, Judge Nelson says, ‘‘ But what 
court has not changed its opinions? What judge has not changed 
his?” Judge McLean in that case declared that many things 
said by the court therein are not authority, and he should not 
regard them as such. Still more pertinent was the language of 
Judge Daniel, in the License Cases, reported in the fifth volume 
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of Howard’s Reports. He there said: ‘It has been said that 
the principles here objected to, have been already solemnly and 
fully adjudged and established, and should, therefore, be no 
longer assailed. * * * * * 

But should this assertion be conceded in its greatest latitude, my 
reply to it must be firmly and unhesitatingly this: that in mat- 

ters involving the meaning and integrity of the Constitution, I 
_ never can consent that the text of that instrument shall be over- 
laid and smothered by the glosses of essay writers, lecturers and 
commentators. Nor will I abide the decisions of judges, believed 
by me to be invasions of the great lex legum. I, too, have been 
sworn to observe and maintain the Constitution. I possess no 
sovereign prerogative by which I can put my conscience into 
commission. I must interpret exclusively as that conscience shall 
dictate. Could I, in cases of minor consequence, consent, in 
deference to others, to pursue a different course, I should in 
instances like the present, be especially reluctant to place myself 
within the description of the poet: stat nominis umbra. * 

* * * a In cases of alleged 
conflict between a law of the United States and the Constitution, 
or between the law of a State and the Constitution or a Statute 
of the United States, this court must pronounce upon the validity 
of either law with reference to the Constitution; but whether the 
decision of the court in such cases be itself binding or otherwise, 
must depend upon its conformity with or its warrant from the 
Constitution. It cannot be correctly held that a decision, merely 
because it be by the Supreme Court, is to override alike the 
Constitution and the laws, both of the States and of the United 
States.” 

I might show how the decisions of the Supreme Court of the 
United States, after it missed the commanding authority of 
Marshall, changed their character —and how Judge Story, who 
accepted his views, was driven to deliver three dissenting opin- 
ions on questions of constitutional law, at the first session of the 
court after his decease, quoting the opinions of the deceased 
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Judge in two of them as expressed in favor of such dissent, and 
how Judge Story, in this hopeless minority, sighed for retirement 
from the bench ; * but time does not permit. 

In view of these principles, let us look for a moment at the 
case of Prigg vs. the Commonwealth of Pennsylvania. In that 
case Prigg was indicted under a law of the State of Pennsylvania 
against kidnapping. As agent of one Margaret Ashmore, he had 
seized in Pennsylvania a fugitive slave who had escaped from 
Maryland, and carried her back. Before doing so he had 
obtained a warrant from a justice of the peace in Pennsylvania, 
causing her to be taken, under which she was arrested by a 
constable, but the magistrate refused to take further cognizance 
of the case, and Prigg then, acting independently of any legis- 
lation, carried the slave back into Maryland. The clause of 
the Constitution, as already stated, executes itself. Under it the 
master has the right of manucaption, and exercising the right is 
not liable to a civil or criminal prosecution, provided he does not 
in so doing commit a breach of the peace. So the court held, 
and upon having so adjudged, its functions there ended. All that 
any of the judges proceeded to say in favor of the power of Con- 
gress to legislate on the subject, is impertinent matter, entirely 
uncalled for by the facts and of no obligatory force. Hverything 
said in those opinions in favor of the power‘ to legislate for the 
rendition of fugitive slaves, is just as much obiter dictum as 
what is said in the Dred Scott case against the power of Congress 
to legislate on slavery in the Territories. The authority of the 
latter decision on the question of the power of Congress is denied 
by the Republicans in their National Platform, and the President 
elect has repeatedly, in his debates with Mr. Douglass, rejected 
it, and nowhere among Republicans. is it accepted. Whatever 
then is said in the Prigg case in favor of the power of Congress | 


* The three cases on which these dissenting opinions were delivered, were 
New York vs. Miln, 11 Peters’ Rep. 103. Briscoe vs. Bank of Kentucky, 11 id. 
257. Charles River Bridge vs. Warren Bridge, 11 id. 420. See Story’s Life and 
Letters, Vol. 2. pp. 258—262, 272. 
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to legislate for the reclamation of fugitive slaves, may address 
the reason of the legislator or the judge; but it in no respect 
fetters it. 

The decision of the Supreme Court of Massachusetts, in the 
Sims case, (7 Cushing, 285,) may be cited in favor of the power 
of Congress to legislate for the rendition of fugitive slaves. But 
that decision was made under circumstances of necessary haste 
and embarrassment, and rests on the authority of the opinion in 
the Prigg case—which is clearly obiter dictum, and on the 
early legislation of Congress, in 1793. To say nothing of the 
fact that some clauses of that act were even regarded by a portion 
of the court in the Prigg case, as unconstitutional, thus depriving 
the whole case of authority, on the ground of contemporaneous 
exposition, the Supreme Court, in the Dred Scott case, disre- 
garded all its former decisions in favor of the power of Congress 
to legislate for the Territories, decisions which were earlier than 
the Prigg case and frequent besides—and disregarded also the 
unquestioned and repeated legislation of Congress on the subject 
of slavery in the Territories, commencing earlier than the 
fugitive slave act of 1798, and continuing down to a recent 
period. Surely our own State courts will not now give to the 
Opinions of that tribunal an authority which .it does not itself 
assert for them. 

It may, therefore, be affirmed that, however the power of Con- 
gress to act upon this subject may hereafter be determined, it is 
at present a vexed question, entirely unsettled, against which our 
legislation, if it conflicted therewith, (as it does not,) would be a 
useful protest, and the means of bringing the question again 
before the proper tribunals, to be determined on maturer and 
more thorough examination. 


Assuming, however, the constitutionality of the fugitive slave 
act in all its provisions, the legislation of Massachusetts for the 
protection of personal liberty, now complained of, in no respect 
violates the Constitution of the United States. 
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The provisions, prohibiting State magistrates from acting as U. 
S. Commissioners under the fugitive slave act; or the jails of 
the State from being used for the detention or imprisonment. of 
persons claimed or arrested under it; or executive officers as 
sheriffs, &c., or the volunteer militia from aiding or acting in the 
arrest, detention or rendition of such fugitives from service, may 
all be classed together, making sections 60, 61, 63, 64, 65 and 
67, of chapter 144 of the general statutes. They are entirely 
justified under the opinions in the Prigg case, particularly that of 
Judge Story. Most of them were enacted on account of that case, 
in 1848, about a year after it was decided. The rest were passed 
in 1855, modified in 1858, and come within the principle of the 
legislation of 1843. According to all those opinions, the State 
is not bound to aid the federal government, and according to some 
of them, cannot do so directly and with that intent. There is a 
manifest public policy in these provisions. Our magistrates and 
executive officers, in order to be useful and effective in their 
posts, must have the respect and confidence of the community. 
Without this they are powerless for good. A hated judge or a 
hated sheriff cannot perform his appointed duties, when braving a 
public sentiment which comes from honorable emotions. And if he 
is called upon, at least without any requirement of federal law, to 
engage in the odious and offensive business of reclaiming fugitive 
slaves, he will inevitably excite against himself personally the 
indignation and contempt of the people, which would render the 
complete performance of his functions impossible. The sheriff, 
who under the law is required to inflict capital punishment on 
offenders, may retain the public esteem, but the man who should 
volunteer to do the service for him, would not be safe from vio- 
lence in the streets. It is rather late to raise this objection to the 
provisions for the protection of personal liberty. Under this law, 
declaring the incompatibility of public employments, Gov. Banks 
removed Hdward Greeley Loring from the office of Judge of 
Probate, on the address of the Legislature. If it was wrong to 
make and enforce this incompatibility, then injustice was done to 
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Judge Loring —and the Commonwealth, bending at his feet, 
should ask his forgiveness; and if he cannot be restored to his 
former place, at least a new judgeship should be added to the 
Supreme Court, and the created honor conferred on him. 


The thirty-five addressers object to the provision in relation to 
the volunteer militia, that ‘‘this law declares that the arms of 
the United States, in the hands of citizens of the United States, 
who are a part of the militia of the United States, shall not be 
used by them to protect officers of the law of the United States 
from lawless violence, in the streets of a city whose peace the 
Commonwealth is bound to preserve.” What an assumption ! 
To forbid the volunteer militia from acting in the seizure and 
rendition of fugitive slaves, is to forbid them from protecting 
against lawless violence the officers of the United States who are 
or who may be engaged in that business! Then have law and 
language lost all their distinctions. Then to prohibit a soldier 
from performing the duties of a civil officer, is to prohibit him 
from protecting that officer from a lawless mob; in other words, 
to leave him to be treated as an outlaw. ‘Then, is acting under a 
law the same thing as defending another who is assaulted for hav-— 
ing acted under it. In the teeth of this absurd inference is the 
declaration of our Supreme Judicial Court, in Ela vs. Smith, 5 
Gray’s Reports, p. 142, where it is held, ‘‘ The right and duty of 
calling out a military force to repress and prevent an anticipated 
riot, cannot be made to depend, in any degree, upon the cause of 
such threatened disturbance of the peace. It is equally the duty 
of the civil officers to take all proper steps to prevent a threat- 
ened riot or mob, whether it was likely to arise from the enforce- 
ment of a constitutional or unconstitutional law.’’ The militia 
are, indeed, forbidden to enlist .as the retainers of the claimant, 
but their functions to preserve the public peace and to protect all 
- citizens, of whatever description, and assailed for whatever cause, 
are in no wise abridged. It is not strange that this confusion of 
all ideas has provoked the just criticism of Judge Thomas and 
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Mr. Loring, in their essays upon this subject. The Ve, of the 
thirty-five addressers, for the truth of which the best names among 
its signers are but slightly responsible, stands impeached on a 
material point; and its authority on all others is like that of any 
other discredited witness. 


The appointment of commissioners learned in the law, to use 
all lawful means to protect alleged fugitives from service, secure 
to them a trial by jury and the benefits of the law, to be reim- 
bursed for their fees and expenses from the State treasury, making 
sections 58 and 59 of the same act, has also been arraigned. The 
commissioners, it will be observed, are to be learned in the law 
— of all men a class the most peacefully disposed. They are to use 
all Jawful means, and no other. No constitutional interdict, State 
-or federal, forbids such a provision. It has ready analogies. In 
all courts where the common law obtains, the penniless prisoner has 
counsel assigned him by the judge, in criminal cases; and in some 
of the States, it is the custom to compensate such counsel from the 
treasury. As the proceeding for the rendition of fugitives from 
service is a civil one, some special provision by statute is perhaps 
needed. And surely, of all men, the alleged fugitive from bondage , 
prays justly the paternal guardianship of the State. Belonging to 
the poorest and most unfriended class — of a despised and hated 
race — dragged before, not a judge, but a petty commissioner of 
brief authority, who assumes a function from which the highest 
magistrate might well shrink as unequal to the task, — confronted 
with affidavits of terrible import, pretending to be sworn to by 
men a thousand miles away, whom he never saw or heard of — 
made conclusive by the law—certified to by officers of whose 
commissions our judicial tribunals furnish no record —awed by 
an assumed master whose purposes he has defied or delayed, — 
the agonies of separation from wife and children wrenching his 
being — the horrors of perpetual bondage darkening his vision, 
counfounding his reason and appalling his whole nature — who so 
solitary, so miserable in all the range of this wide world, pleads 
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so beseechingly for the majestic arm of the State to cheer and aid 
him in his defence? If Virginia is now employing the ablest 
advocates in the country, to obtain from the Supreme Court of 
the United States the right of masters to take their slaves in 
transitu through free States, Massachusetts is mean indeed, if 
she cannot do as much to protect her free citizens from being 
transported beyond her jurisdiction, never to return. And be it 
remembered that every human being within her borders is pre- 
sumed to be free until he is proved to be a slave. Besides, has 
Massachusetts forgotten that, at the cost of her own treasury and 
with the sign-manual of her authority, the upright Samuel Hoar 
was once sent on a like errand to South Carolina? Let us stand 
upon just precedents. | 

But what say the thirty-five addressers? Libelling the legisla- 
tion of the Commonwealth, they say: ‘‘and as if the execution 
of these laws could not be left to ordinary instrumentalities 
deemed sufficient for the protection of the lives, persons and 
property of our citizens, and in preparation, as it would seem, for 
an inevitable and perilous contest, special commissioners are 
required to be appointed in each county of the Commonwealth, 
and the treasury of the Commonwealth is subjected to their un- 
limited control, for the purpose of provoking the conflict and 
pressing it onward to its final and inevitable issue of physical 
force.” 

Massachusetts here stands arraigned by the thirty-five addres- 
sers, charged with ‘“‘the purpose of provoking a conflict”? 
with the federal government, ‘“‘and pressing it onward to its 
final and inevitable issue of physical force.’ Is this fit lan- 
guage for gentlemen who assume that they have held public 
employments ‘‘in which the people have seen that they have 
not been unfaithful to their trusts’’— who have drawn much of - 
their livelihood from the public treasury? They say that they 
neither hold nor desire any public employment, and the Com- 
monwealth will be but too willing to exempt from further service 


those who thus question her motives. This charge has been well 
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met by Mr. Loring in his essay. Here cn the appeal stands 
as an impeached witness. 

A gentleman of the Suffolk bar, (Mr. E. H. Derby,) who- 
addressed the Committee this morning, alluding to this provision 
of the law, said, ‘‘Suppose we should go to Virginia in pursuit 
of a fugitive horse, and should be met with obstacles similar to 
those which are placed here to the removal of fugitive slaves. 
Suppose commissioners were appointed by that State to resist our 
claim, and fine and imprisonment were provided for us in case we 
failed to maintain it.””’ Mr. Chairman, the profession of the law 
is an honorable one. We reverence the characters who have 
graced it — the illustrious names of Papinian and Tribonian, of 
Hargrave and Romilly, of Edward Livingston and Robert Ran- 
toul, Jr. Buta member of the Suffolk bar, whose sincerity I by 
no means question, places the beast that perisheth by the side of 
a human being as immortal as himself. 


“O star-eyed science! hast thou wandered there, 
To waft us home the message of despair.” 


But whatever may be the fate of other provisions of these 
laws, now so zealously arraigned, this, I feel assured, is secure. 
My friend, Mr. Davis, of your Committee, (Hon. George T. 
Davis, of Greenfield,) will, I know, resist its repeal, and against 
his resistance, joined with that of its other unquestioned friends, 
all efforts will be in vain. A convention held at Northampton, 
October 4th, 1850, which nominated him for Congress —a nom- 
ination subsequently confirmed by the people — passed resolves 
which he endorsed in his letter of acceptance of Nov. 2, 1850. 
They are as follows : 


Resolved, That while, as good citizens, we cannot counsel open resistence to 
the execution of the fugitive slave act, we will give every possible legal aid and 
assistance to those who may be arrested under it, in the assertion and mainten- 
ance of their rights. 

Resolved, That the better to insure the safety and the rights of the fugitive, it 
is expedient and desirable, that the Legislature of this Commonwealth, at its 
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next session, should pass an act authorizing the Executive to appoint one or 
more Commissioners in every county, whose duty it shall be to appear for any* 
person arrested under this law, to protect his rights, and aid him in establishing 
all facts necessary to procure his discharge, and directing the payment of all ex- 
penses incurred by any person so arrested, in establishing his rights, to be made 
from the Treasury of the Commonwealth. 


In the general pledge given by the first resolution, and in the 
special recommendation of the second, lay the germ of the legis- 
lation which is now in question. Thanks to that convention and 
jts eminent nominee for initiating so beneficent a system. Tardily, 
and not till nearly five years had passed, did the Legislature 
respond, and therefore still higher the honor which belongs to 
him of your Committee, whose ability distinguishes him as a leg- 
islator and whose graceful wit adorns the hours of life. 


The sixty-second section of the chapter aforesaid, prohibiting, 
under severe penalty, the removal from the State of any person 
not held to service and escaped therefrom under the clause of the 
Constitution, already cited, is specially complained of. It is 
respectfully submitted to your Committee that under the law of 
nations the slave trade is piracy, and he, who, without warrant of 
law, kidnaps a fellow being, cannot justly arraign a law which 
punishes his criminal act with fine and imprisonment. It will be 
seen by examining the section in question, that it includes only 
those cases where the offender acted, not within and under, but 
outside of the federal Constitution, citing the language of that 
instrument with marks of quotation so as to exclude all cases 
within it. The thirty-five addressers in relation to this provision, 
complain as follows : 

‘We hold it to be plain, that a State has not the constitutional 
power to subject to severe and ignominious punishment, persons 
who, by mistake of facts, or misapprehension of law, and without 
any corrupt or wicked intent, make a claim under the laws and 
before the authorities of the United States. If such a power 
existed, every law of the United States could be rendered inoper- 
ative by State legislation. For who would demand any right’ 
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under a law of the United States, if the penalty of an innocent 
failure to prove his case, which may proceed from merely acci- 
dental causes, should subject him to a fine of five thousand 
dollars, and imprisonment in the State prison for five years? Yet 
such is one of the laws now on our statute book.” : 

Now this provision does not, by any construction known to the 
courts, ‘‘subject to severe and ignominious punishment persons 
who by mistake of facts, or misapprehension of law, and 
without any corrupt or wicked intent, make a claim under the 
laws and before the authorities of the United States.” It pun- 
ishes any one removing or assisting in removing from the State, a 
person not escaped and not held to service, and owing the same 
within the clause of the Constitution referred to, on pretence that 
he is so held, and that he so escaped and his service is so due. 
The terms ‘‘ on pretence’’ require the presence of a guilty intent, 
as a necessary element of the crime. But even in the absence of 
these terms, implying guilty intent, such intent must concur with 
the act in order to constitute the crime. Actus non facit reum 
nist mens sit rea. To meet this firmly laid principle of the 
common law, the general language of statutes is restrained. 
Thus, as Mr. Bishop, a recognized commentator on law, says, 
‘‘the operation of a general statute is cut short by the common 
law.” ‘A statute,” he says, ‘‘ general in its terms, is always to 
be taken as subject to such exceptions as the common law re- 
quires. Thus, if it creates an offence, it can include neither — 
infants under the age of legal capacity; nor insane persons; nor 
ordinarily married women, acting in the presence and by com- 
mand of their husbands; or if a forfeiture, it cannot apply to 
women under coverture. And, generally, a statute will not 
make an act criminal, however broad its language, unless the 
intent, in the mind of the alleged offender, concurred with the 
act, because the common law requires such concurrence to consti- 
tute a crime. A case of overwhelming necessity, or of honest 
mistake of facts, will thus be excepted out of a general statute.” 
Bishop on Criminal Law, Vol. I, Sec. 80, and cases cited. Mr. 
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Loring, in his valuable essay, cites other authorities to this point, 
equally conclusive. Again, and for the third time, the appeal of 
the thirty-five addressers stands as an impeached witness. 

But were the asserted construction law, the offender could not 
justly complain. There are some acts which, unless justified by 
law, are so grievous that he who ventures to commit them should 
do so at his peril. Of this rule the law furnishes examples. A 
private person may arrest a felon, but he does so at the peril of 
being able to prove that a felony has been committed by the per- 
son so arrested. This doctrine has been enunciated by our 
Supreme Judicial Court, in a case attracting much public atten- 
tion at the time of its decision. (Commonwealth vs. Carey, 12 
Cush., 246.) If he who arrests a supposed felon for temporary 
incarceration does so at hig peril, he who kidnaps a freeman for 
perpetual bondage can hardly invoke a milder jurisprudence. 


I pass, gentlemen of the Committee, to consider the provisions 
of chapter 144 of the general statutes, for the protection of the 
citizen, which are collated under the head of Habeas Corpus. ~ 
The writ of habeas corpus, designed to procure a summary lib- 
eration from illegal confinement, is most ancient. The memory 
of man cannot trace it to its source. It was in frequent use in 
the reign of Henry VI; and you may catch glimpses of it in the 
twilight of English history. It plays a prominent part in all its 
sturdy contests. It is protected by solemn declarations, which 
have more than the sanctity of ordinary statutes. Just now Eng- 
land, exercising questionable jurisdiction over colonial courts, has 
sent this high prerogative writ across ocean and continent, to bring 
- the fugitive Anderson to Westminster Hall. The denial or inva- 
sion of this precious right, by the parent government, was one of 
the severest grievances of our fathers. Its sacredness is declared 
by our Constitutions, both State and federal. The right of the 
State courts to issue the writ in all cases, to inquire into the 
cause of the detention of persons within their jurisdiction, and 
the duty of all persons to make return thereto, even a marshal 
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or other officer of the United States not excepted, are un- 
questioned. 

The inquiry now is, whether any of these habeas corpus pro- 
visions conflict with any constitutional legislation of Congress ; 
or with the fugitive slave act, assuming that to be such. On this 
point let it be remembered, that Mr. Crittenden, while Attorney 
General under President Fillmore, in his opinion of Septemb<: 
18, 1850, affirmed that there was nothing in that act which sus- 
pended the writ of habeas corpus. (5 Opinions of Attorneys 
General, p. 254.) 

The clause of the Constitution relative to fugitives from service 
executes itself, as we have seen. We have no right to add to 
or subtract from congressional legislation in pursuance thereof. 
Now, the habeas corpus provisions, with the auxiliary proceeding 
of trial by jury, are not in amendment of or supplementary to 
such legislation. They constitute an independent proceeding for 
the trial of an independent right. The federal legislation applies 
to slaves ; the State legislation applies to freemen, over whom 
the federal courts have no jurisdiction for this purpose. The 
State has the unquestioned power to protect the rights of citizens. 
Well did Judge Charlton, of Georgia, say, when issuing a writ 
of habeas corpus for seamen detained as witnesses in an admi- 
ralty suit, “In resisting any violation upon the personal liberty 
of a citizen, I cannot be supposed to combat with any other 
jurisdiction.” (State vs. Wederstrandt, Charlton Rep. 218.) _ 

Our own Supreme Judicial Court, in Commonwealth vs. Grif- 
fith, (2 Pick., 19,) in discussing and recognizing the constitution- 
ality of the fugitive act of 1793, says, ‘It is objected that a 
person may, in this summary manner, seize a freeman. It may | 
be so, but it would be attended with mischievous consequences to 
the person making the seizure; and a habeas corpus would he 
to obtain the release of the person seized.” 

James C. Alvord, in his report, in 1837, in favor of the writ 
of personal replevin with a trial by jury, thus notices this lan- 
guage of the court, and still further elaborates the distinction : 
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‘‘The principle here distinctly stated, when carried out, re- 
lieves the act of Congress of all its obnoxious features, and places 
the question, under the law, precisely where the committee would . 
have placed it under the Constitution, without the law. It holds 
that the proceedings are constitutional as to s/aves, and unconsti- 
tutional as to freemen, and gives the person seized the right to 
try the question, as to his character, by any suitable, independent 
process. And this principle must extend to his situation either 
before or after certificate, for the jurisdiction of the magistrate, 
upon the same reasoning, must be special and limited, de- 
pending entirely for its foundation upon the fact whether the 
person so seized bea slave; for if he be not, the whole pro- 
ceedings are void, as against the express provisions of the 
Constitution. It makes, then, the claimant act at his peril 
throughout, and gives the person seized an opportunity to try, in 
another form, the applicability of the process to him; and that 
too,-whenever he chooses. It is in this view, if he be a freeman, 
precisely like the case where A is arrested on a process against 
B, and where of course A can be delivered from his imprisonment 
by habeas corpus or the writ de homine, or sue the officer in 
damages. *K ** * 

Your Committee are, therefore, of opinion that whether the 
law be considered unconstitutional on the one hand, or valid on 
the other, upon the construction recognized by the Supreme Court 
of this Commonwealth, the same result must be arrived at. In 
either case, a person seized under the act of Congress, before or 
after certificate given, may have an independent process, under 
which he can try his right to the character of a freeman.” 

It may be objected to the trial of this independent right | 
under this independent proceeding, that it impedes the rendition 
of fugitive slaves, under the Constitution of the United States. 
But it cannot be assumed that everything which renders it more 
difficult to reclaim such fugitives, is therefore necessarily uncon- 
stitutional, else speeches and sermons, which render slavery odious, 
and thereby create a public sentiment against such renditions, 
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would be unconstitutional; and Congress might assert the power 
to prohibit free speech. The same objection might as well be taken 
to any legislation against kidnapping, or even to the immemo- 
rial doctrines and presumptions of the common law. Such State 
legislation is unconstitutional, and only so when it adds to or sub- 
tracts from the legislation of Congress, and not when, in the exer- 
cise of an independent right and diverso intuitu it affects inci- 
dentally the enforcement of rights under the federal constitution. 

Now the Constitution of the United States was not intended, 
and must not be construed as intending, to divest the States of 
their power to protect the health, lives and liberties of their citi- 
zens, by proper police regulations. This principle is deeply 
imbedded in constitutional law, and your committee are invited to 
consider some of its illustrations. Thus the power ‘‘to regulate 
commerce’’ is conferred on Congress, and when exercised is 
exclusive. But it does not take away the power of a State to 
enact a statute requiring, under a penalty, masters of vessels to 
report to proper State officers the names, birthplaces, ages, and 
occupations of passengers brought into its ports—that being a 
regulation of police, necessary for municipal safety, though inci- 
dentally affecting commerce. (New York vs. Miln, 11 Peters’ 
Rep., 102.) Under the same clause Congress allows the impor- 
tation of spirituous liquors, and derives a revenue therefrom. 
But a State may, in the exercise of police. powers, after they are 
mixed with the mass of property, forbid their being sold; the 
effect of which may be to diminish their sale, and also the reve- 
nues of the federal government. See License Cases, 5 Howard 
Reports, 104, where Chief Justice Taney says, ‘‘ And if any 
State deems the retail and internal traffic in ardent spirits inju- 
rious to its citizens, and calculated to produce idleness, vice, or 
debauchery, I see nothing in the Constitution of the United States 
to prevent it from regulating and restraining the traffic, or from 
prohibiting it altogether, if it thinks proper.”’ 

The Constitution of the United States declares ‘‘no State shall 
pass any law impairing the obligation of contracts.” Nor was 
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this clause, broad as it is, designed to divest the States of the 
power to enact police laws for the protection of the health, the 
lives and morals of citizens. Thus if a company should obtain a 
charter for holding certain land for the purpose of burying dead 
therein, a legislature might prohibit afterwards the burial of dead 
in a district including that land, and the act would be constitu- 
tional. So also two persons might agree together for the pur- 
chase and sale of liquors, or the drawing of lotteries at a future 
day, which would be lawful contracts at the time they were made, 
and afterwards the legislature might, by a general law, prohibit 
the drawing of the lotteries or the delivery of the liquors, and 
the act would be constitutional. So also railroad corporations 
may, after receiving their charters, be subjected to general police 
regulations which may be very inconvenient and expensive to 
them. Such laws may impair the value of franchises, deprive 
the parties of the benefits of the contract, but they are passed 
diverso intuitu, in the exercise of municipal power, and are not 
within the constitutional inhibition. (See Vanderbilt vs. Adams, 
7 Cowen, 349; Coates vs. New York, id. 585; Baker vs. Boston, 
12 Pick., 194; Cooley vs. Wardens, of Phil., 12 Howard, 299; 
‘State vs. Holmes, 38 New Hampshire, 225; Thorpe vs. R. R. 
Co., 1 Williams, Vt., 140; 2 Parsons on Contracts, 4th ed., 712, 
and cases cited. ) 

Congress, also, under the Constitution, has the power ‘to 
establish post offices and post roads,’’ and, under this clause, the 
power to control mail transportation has not been questioned. 
The act of Congress in pursuance thereof, passed July 2, 1886, 
Sect. 82, provides ‘‘that if any postmaster shall unlawfully de- 
tain in his office any letter, package, pamphlet, or newspaper, 
with the intent to prevent the arrival and delivery of the same to 
the person or persons to whom such letter, package, pamphlet or 
newspaper may be addressed, or directed, in the usual course of 
the transportation of the mail along the route, * * * 
he shall, on conviction, be fined in a sum not exceeding $500, 
and imprisoned for a term not exceeding six months, and shall 
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moreover be forever thereafter incapable of holding the office of 
postmaster in the United States.”’ There is an act of the State 
of Virginia which provides (Code of Va., ch. 198, sect. 24) that 
the postmaster receiving any book or writing exciting to insurrec- 
tion or inculcating resistance to the right of property in slaves, 
shall give notice to some justice, who shall inquire into the e2-— 
cumstances, and have such book or writing burned in his presence, 
and this under a penalty of $200. Here is a law of Congress 
commanding a postmaster to deliver packages to the persons to 
whom they are addressed, and a law of the State requiring him 
to make other disposition of them. A Virginia postmaster fol- 
lowed the State act in the case of delivering copies of the N. Y. 
Tribune, and Postmaster General Holt, in his letter of December 
7, 1859, as well as Mr. Tucker, the Attorney General of Vir- 
ginia, sustained his course. He was sustained by the previous 
elaborate opinion of Attorney General Cushing, in the case of a 
Mississippi postmaster who refused to deliver a copy of the Cin- 
cinnati Giazette to the person to whom it was addressed. (Opin- 
ions of Attorneys General, Vol. 8, p. 489.) In both cases, 
notwithstanding the clear provision of the federal statute, the 
police power of the State to preserve the safety of its citizens, 
was held not to be surrendered, nor capable of being surrendered. 
From all these different cases of constitutional interpretation, the 
principle is deduced that it was not designed by the federal con- 
stitution to divest the States of the power to protect their citizens 
in the enjoyment of life, liberty and safety. This power of the 
State and the powers of the federal government must be construed 
together, the one curbing and limiting the other, just as the rights 
of one citizen to the enjoyment of his property are limited by the 
equal rights of another to the enjoyment of his. If rights as- 
serted under the two jurisdictions conflict, the inferior right 
should yield to the superior, and the right of one man to the 
service of another must yield to the superior right of a freeman 
to himself. 
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I pass now to consider the operations of the provisions of 
habeas corpus, particularly sections 19, 20 and 21, of the chapter 
aforesaid. The operation of these sections in all cases where the 
claimant has, by virtue of his right of manucaption and without 
any process of law, seized the alleged fugitive and is carrying 
him back to the State from which he escaped—and also where 
he has so seized him and is intending to take him before a com- 
missioner to procure a certificate, until he has delivered the 
alleged fugitive into the custody of the tribunal, is not asserted 
to be in conflict with the Constitution. This has been well shown 
in the Reading of Mr. Charles G. Loring, who has emerged from 
his serene retirement to perform the grateful service of vindi- 
eating the legislation of the Commonwealth. The point of 
alleged conflict arises only where the person claimed has been 
arrested under a warrant from the court or commissioner, or being 
seized by the claimant without process has been placed in the 
custody of a court or commissioner. Here the address of the 
thirty-five, speaking of the supremacy of both State and federal 
governments, each within its own sphere of action, says: ‘‘It is 
an inevitable consequence that when either persons or property 
have been taken into the custody of the law of one of these gov- 
ernments, and its executive officers are required by its laws to 
preserve that custody, then the other government. cannot require 
its officers and citizens in any manner to interfere therewith.” 

If it be intended, by this affirmation, to say that in no case can 
one government take persons or property from the actual custody 
of the officers of another, it is respectfully submitted that it is not 
law. If the officers of the United States, under color of process 
from the courts, or under color of authority derived from its laws, 
illegally detain a person, the courts of the State may issue the 
writ of habeas corpus, bring in the party detained, decide on the 
legality of the process, as well as the construction of the law 
under which the officers assume to act, and discharge the person 
so detained from illegal imprisonment. Our own State courts 
have thus discharged minors who have enlisted in the U. S. army 
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or navy. (Commonwealth vs. Harrison, 11 Mass., 63. Com- 
monwealth vs. Cushing, id. 67. Commonwealth vs. Downes, 24 
Pick., 227); and the court said in the Sims case that ‘‘ this is 
constantly done, in cases of soldiers and sailors held by military — 
and naval officers, under enlistments complained of as illegal and 
void.”’ So also where a marshal, being commanded in a writ to 
attach the property of one person, seizes that of another, it may ; 
be taken from his custody by a writ of replevin sued out of a 
State court by the other party who claims to be the true owner. 
This was held (Chief Justice Shaw still on the bench) in Howe 
vs. Freeman, decided by our Supreme Judicial Court, October — 
term, 1859, and reported in the Law Reporter for December, 
1860. Upon the same principle, why should not A, arrested by 
the marshal under a warrant directing him to arrest B as a fugi- 
tive slave, be taken from the custody of the marshal by the State 
courts ? — a question of identity not unlikely to arise. 

The address of the thirty-five does not claim that the federal 
courts have any power to take persons from the custody of State 
officers, superior to the right of the State to take them from federal 
custody. But the federal courts have not felt bound by the 
asserted limitation. It is easy to see that a U.S. marshal may 
wantonly commit murder while executing his process, or he may 
commit manslaughter by killing a party without justification, 
while so doing. In either case he is amenable to the State courts, 
and to them only. The U. 8. courts are indeed authorized, 
under the act of March 2, 1883, known as the ‘‘ force bill,” to 
issue the writ of habeas corpus in cases of persons imprisoned 
for acts done in pursuance of the law of the United States; but 
this does not authorize the writ to issue except where the act was 
done i pursuance of such law, as it cannot have been where the 
_ killing was wanton or unnecessary. Nevertheless, in the cases 
growing out of the attempted capture of fugitive slaves at 
Wilkesbarre, the federal courts, with the writ of habeas corpus, 
took deputy marshals, held for trial by the State courts, for an 
assault. with intent to kill, under a State law, in all respects con- 
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stitutional. They discharged the prisoners, thus undertaking to 
try the very question in issue before the State tribunals. (Hv 
parte’ Jenkins, 2 Wallace, 52.) Measuring the corresponding 
prerogatives of the State courts by that precedent, and they are 
wider than any which I now assert for them. 

Again, the State courts may discharge a person detained 
illegally by the officers of the United States, and in order to de- 
termine the question of illegal detention, may decide on the 
jurisdiction of the court or the constitutionality of acts of Con- 
gress under which such officers assume to act. Hurd on Habeas 
Corpus, p. 66, where it is said: ‘‘It may be considered settled 
that State courts may grant the writ in all cases of illegal con- 
finement under the authority of the United States. And the 
weight of authority clearly is, that they may decide as to the 
legality of the imprisonment, and discharge the prisoner if his 
detention be illegal, though the determination may involve ques- 
tions of the constitutionality of acts of Congress or of the juris- 
diction of a court of the United States.”’ 

Under the light of these principles various cases will occur 
where the State courts may discharge an alleged fugitive in the 
custody of the United States officers. 

If the fugitive is held by a party claiming to be authorized to 
hold him under a warrant, the warrant must be regular; it must 
be served by a party authorized to serve it; and it must proceed 
from a magistrate competent to issue it, acting also under a con- 
stitutional law. If any of these circumstances are absent, the 
prisoner is entitled to his discharge. These questions are very 
likely to occur under the fugitive slave act of 1850, as it extem- 
porizes an army of new officials. The commissioner may, under 
section 5, appoint, in writing, other persons than the marshal and 
his deputies, to execute the warrant and other process; and _ their 
authority must, of course, specially appear — and, not so appear- 
ing, the prisoner must go free. The warrants, by that section, 
can only be executed in the State where they were issued; and a 
party might attempt to detain here a fugitive by virtue of a war- 
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rant from a commissioner in Rhode Island. The State courts 
may also decide whether the commissioner has been legally ap- 
pointed; whether or not his term has expired by removal or 
otherwise; whether he is acting within his territorial jurisdiction ; 
whether or not he is such a commissioner as is authorized to act 
in the rendition of fugitive slaves. Not every commissioner of 
the United States has this power, but only a peculiar class, author- 
ized under the 33d section of the act of Sept. 24, 1789. It will 
be, remembered that in the case of the United States vs. Stowell, 
(2 Curtis Rep., 158,) an indictment for resisting the process of 
Edward G. Loring, a U. 8. Commissioner in the Burns case, was 
quashed, because it only stated that Loring was a commissioner, 
omitting to state that he was a commissioner authorized as set 
forth in the first section of the act of 1850. And let it not be 
forgotten that the Commissioner’s office is ministerial, not even a 
court of inferior and limited jurisdiction, and therefore not enti- 
tled to the presumptions accorded to courts of general or even 
limited jurisdiction. Again, the person detained may not be the 
one whose arrest the warrant authorized; and here, on the author- 
ity of a case already cited, he would be entitled to his discharge, 
on a writ of habeas corpus issuing from the State court. 

If now the certificate — which, by the way, is not a judgment, 
nor in most respects entitled to the force of one—has been 
given, and under it the claimant is proceeding to carry the 
alleged fugitive out of the State, on a writ of habeas corpus 
issued by a State court, all or nearly all the same questions 
are open to be heard. The fugitive slave act of 1850 did not 
and could not make the certificate conclusive as to the juris- 
diction of the magistrate, or the legality of the warrant. Also ” 
where the certificate is pleaded as authority under the fugitive 
act of 1850, divers other questions arise. The person described 
in the certificate may not be the person whom it is attempted 
to detain under color of it; and the person detaining him under 
color of it, may not be the person in whose favor the certificate 
was granted, and clearly such certificates are not assignable. 
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Again, the certificate may have been rendered inoperative by 
subsequent events. (See Hurd, on Habeas Corpus, p. 332.) 
The claimant to whom it was granted may have died, and the 
certificate gives no authority to his executor or administrator to 
remove the fugitive. His very will may have manumitted the 
slave. The certificate may have been granted to an agent of the 
alleged owner; such alleged owner may have died,—and on a 
well-settled principle of law, the death of the principal revokes 
the authority of the agent, who is no longer empowered to lay his 
hand on the fugitive. Besides, there may have been manumission 
by act of law. The claimant, after receiving his certificate, can- 
not tarry here as a citizen or sojourner, for Massachusetts knows 
no slavery on her soil; and it would be a question for our State 
courts to decide what swiftness of departure prevents such con- 
structive manumission. Besides, also, our State courts, or the 
Supreme Court of the United States, may yet hold the fugitive 
slave act of 1850 unconstitutional and void, and then all con- 
straint under it would be illegal. 

I have anticipated some of the cases where the State courts 
might constitutionally act by the writ of habeas corpus, in dis- 
charging persons detained under color of the act of Congress, but 
it is impossible for the legal imagination to comprehend them all. 
They show the need that our statutes, which assume to grant a 
just deliverance, should be broad and not restrained in their lan- 
guage. It is easier, when justice seems to demand, to narrow than 
to broaden them by implication. If there be any case where it 
would be unlawful for the State tribunals to take possession of the 
body of the alleged fugitive already in the custody of the United 
States, and where their functions would determine upon the 
appearance of the marshal or other officer before them, and stating 
the cause of the detention, our courts will unquestionably except 
such cases from the just intent and purview of our statutes. This 
would be required by established principles of judicial construc- 
tion. Statutes are to be construed in part materia, limiting and 
curbing each other, sometimes excluding cases within their strict 
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letter, but not within their spirit; and even sometimes, though 
with less confidence, including cases not within the letter but 
within the spirit, so that all may stand together, and each accom- 
plish its purpose. ach provision is permitted by the Constitu- 
tion, if it may fairly operate on some case without conflicting 
with the requirements or interdictions of that instrument. En- 
countering these, its office is exhausted, and no magistrate or citi- 
zen can rightfully push it further. Says a commentator on the 
law, ‘‘ one statutory provision is frequently cut short in its opera- 
tion by another statutory provision. A legislative act, for instance, 
contains two clauses; or there are clauses in different acts which 
may all stand in harmony up to a certain point, but arrived there, 
one must give way.’’ And again, ‘‘all provisions of law, statu- 
tory and common, at whatever several dates established, are to be 
construed together, as contracting, expanding, enlarging, and 
attenuating one another into one harmonious system of jurispru- 
dence.” (Bishop on Criminal Law, vol. I, sections 76 and 78.) 
On this point, I am happy to cite again the felicitous statement of 
the law by Mr. Loring; and Judge Thomas is unwilling to say 
that the courts would be obliged, to the disregard of this principle 
of construction, to include cases not properly coming within the 
statute. 

As then there is this liberal discretion in courts in the interpre- 
tation of statutes, it can hardly be the duty of the Legislature to 
undertake this technical discussion, and arraign the acts of a pre- 
ceding Legislature as unconstitutional, which must be presumed 
to have had equal patriotism and wisdom, and to have examined 
the limitations of its power with equal care. It is peculiarly a 
question for the courts, when a case shall arise in due course of 
law, where arguments and their application to present facts can 
enlighten the tribunal; and an assumption by the Legislature of 
this function is almost a usurpation of judicial power. Besides, 
it is dangerous for the Legislature to narrow the general terms of 
a statute for the protection of liberty, lest afterwards it be found 
that by such hasty limitation some free citizens have been left 
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exposed to the violence of the kidnapper, whom the Commonwealth 
had ample power to protect. specially is this true when it is 
the unquestioned prerogative of our courts to treat all statutes as 
nullities which conflict with the constitution of the State or of the 
United States. We desire to carry the protection of citizens to 
the highest possible degree, consistent with the obligations of those 
fundamental laws, and this can only be done by calling for judi- 
cial decisions through the operations of such general statutes. 
And it may be added that it is only by means of this process of 
habeas corpus that these questions of law can be carried before 
even the courts of the United States, as no means are provided 
for reviewing the decisions of the commissioner, even in matters 
of law by appeal, bills of exceptions, writ of error, or otherwise. 

The trial by jury of the facts as stated in the return, has been 
assailed as contrary to precedent and reason, but it is not so. It 
is not, as we have seen, designed as a complement to the fugitive 
slave act, or to supply any omission of that act. It is merely 
auxiliary to the independent proceeding of habeas corpus. It is 
a proper mode for trying the many questions of fact likely to 
arise therein, and in Pennsylvania it has been practiced in such 
cases. (See Hurd on Habeas Corpus, p. 801, 302.) The rules 
of evidence prescribed have their reason and analogies. The 
exclusion of confessions, under certain circumstances, is familiar 
to the criminal law, and to a certain extent prevails in the law of 
divorce. The testimony of both the claimant and the alleged 
fugitive are excluded —and that of the former would be excluded 
at common law. (In the matter of Belt, 1 Parker Crim. Rep., 
169.) The burden of ‘proof is on the claimant, as at common 
law liberty as well as innocence is presumed. The material facts 
are to be established by two credible witnesses, or legal evidence 
equivalent thereto, after the analogies furnished by the required 
proofs of perjury and treason. Bail is allowed just as in the 
ancient process of personal replevin, provided also by our statutes, 
and in accusations for crimes, excepting those which have usually 
been punished with death. 

i) 
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The opinions of lawyers against the legislation now complained 
of, have been paraded, particularly those whose names appear in 
the address of the thirty-five. It appears that the venerable sage — 
of the law, whose name stands at the head, did not give it a care- 
ful examination, and is not responsible for it. Surely its loose 
phraseology and ragged law never came from the jurist who pro- 
nounced the clear judgment in the Med case. Nor would he 
* claim for an unconsidered opinion, even his own, the weight of 
law, certainly after his ruling at mise priws, that a private per- 
son might abate a common nuisance, which does not obstruct his 
individual rights, was overruled by the full bench, himself con- 
curring. (See Brown vs. Perkins, Law Reporter for June, 
1859.) | | 

The opinions of lawyers on questions of this kind, affecting 
public interest and involved in popular agitations, are rather the 
personal feelings and political views of the man than the legal 
conclusions of the jurist. The judgment of Lord Mansfield, in 
the Somerset case, was directly in the teeth of the previously 
given joint opinions of the Attorney General and Solicitor Gen- 
eral of the Crown at the time, York and Talbot, each afterwards 
Lord Chancellor. In June, 1855, an opinion was published in 
the newspapers, filling six columns, signed by Elias Merwin, 
Charles G. Loring, Sidney Bartlett, and Rufus Choate, that the 
liquor law of that year was unconstitutional. Shortly afterwards 
the Supreme Court of the State held the act constitutional. 
Charles O’Connor has been reputed to stand at the head of the 
New York Bar—and all recognize the ability and learning of 
Caleb Cushing. The former in various speeches and in his argu- 
ment in the Lemmon case, and the latter in his speech at the 
Breckinridge State Convention last autumn, and in his speech 
since the election, maintain vigorously that Massachusetts or any 
free State has no constitutional right to prohibit a master from 
taking his slave into the State for the purpose of transit or tem- 
porary sojourn. Yet what member of the Legislature — what 
Republican in the country, accepts their opinion? Therefore, the 
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opinions of lawyers on this question are worth nothing, except so 
far as they contain arguments — and especially are they valueless 
when they stand, like the appeal of the thirty-five, discredited on 
material points. Disregard then, gentlemen, I beseech you, their 
swift impeachment of the intelligence of your predecessors and 
of their fidelity to sworn obligations. Your laws against kidnap- 
ping are as constitutional as your laws against murder. Tortured 
by a wild and fanciful construction, they may to a partizan, in 
uninstructed judgment, for awhile appear otherwise, but fairly 
and reasonably read, they are in equal and.complete unison with 
the Constitution and with Eternal Right. 
The legislation of Massachusetts for the protection of personal 
liberty, finds examples in the slave States. Cassius M. Clay, in 
his letter of December 19, 1860, says ‘‘ every southern State has 
similar personal liberty bills; and the able report of the commit- 
tee of the New York Legislature on the present crisis, says ‘‘ the 
fact that the State of Virginia has at this time a law on her stat- 
utes containing essentially the same provisions, and enacted for 
the purpose of protecting the liberty of her free citizens, would 
seem to afford some warrant for the enactment of similar laws in 
other States.” Time does not permit an examination of such 
legislation of the slave States. They surely cannot arraign laws 
which find analogies in their own statute books. Nor can they 
complain that while they are anxious, by patrols and otherwise, to 
keep their slaves from escaping, we are equally anxious, by all 
just legislation, to keep our freemen from being kidnapped. Our 
anxiety to that end has become a necessity. With each advancing 
year, by the process of amalgamation at the South, the distinction 
of races is rapidly disappearing. At the second hearing of your 
committee, there was present a young girl of African lineage, a 
liberated slave, the title to whom had been litigated by different 
claimants in the District of Columbia, saved only from being car- 
ried off by one of them to the remote South, by a peremptory injunc- 
tion of the court. She sat near your committee, but you never 
suspected her race, for she was as light faced and fair haired as 
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the Saxon youth who, exposed for sale in the markets of Rome, 
excited the indignation of the Roman Pontiff, Gregory the Great, 
and moved him with pious ardor to evangelize Britain. No child 
of any of you is more Caucasian in figure and complexion than 
she. Let the title deeds of her freedom be lost, and these stat-_ 
utes will be her only safeguards. And will the divine Father 
who respects not races or conditions, answer your prayers for the 
protection of your children, if you wantonly deny protection to 
the children of others? : 

The reasons of policy, against the repeal of these laws, are 
patent to all, and need not be repeated. Never before was it 
demanded of a sovereign State to repeal statutes which she 
cordially submits to judicial revision when they shall be asserted 

in the vindication of rights. Massachusetts has been a power 
_ hitherto, because she has been feared by the bad as well as loved 
by the good; and if she yields now, she will yield only to be 
despised. An organized attempt has been made to humiliate her, 
and if she bends before the senseless clamor, she will dishonor 
the memories of those faithful heroes in her past history who 
conducted the Revolution to a triumphant issue. 
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MrmorAnpuM.—The following Letters were originally prepared for publication 


in the ‘‘Boston Journal.” 

The first part of the earliest letter was written, as it will be seen, in justifica- 
tion of the writer’s course, in relation to the ‘Personal Liberty Laws,’’ while 
acting as Chairman of the Commissioners on the Revision of the Statutes of 
Massachusetts; to which he thought it expedient to subjoin, very briefly, the 
expression of his personal opinions respecting those provisions of the statutes, 
with some other opinions serving to show that his was not a partisan oppo- 
sition to them. 

At that time he had not even the most remote intention of pursuing the 
discussion any farther. But the subsequent appearance of divers papers and 
paragraphs, in which other opinions were expressed, induced him to enter upon 
the discussion more in detail, in a series of papers which are now collected 
for the greater convenience of those who may desire to refer to them, or per- 
chance for the inspection of some who had no opportunity to see them in the 
- original publication. 

If they may lead to more just views respecting the subjects discussed, the 
object of the writer will be attained. 


JoP, 
CAMBRIDGE, February 28, 1861. 
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Explanatory and Introductory. 





To the Editor of the Boston Journal :— 


The ‘Atlas and Bee” of the 21st inst., in its leading 
article respecting ‘“‘ The Address to the Citizens of Massa- 
chusetts,” lately published, has this paragraph :— 


“The name of Judge Parker on this list is very suggestive. How 
does it happen, it will be asked, that so distinguished a jurist, selected 
for his ability to revise the statutes of the State, should have per- 
mitted laws to remain on the statute book of Massachusetts which 
are in conflict with the constitution and laws of the United States? 
Of what use is it to subject the State to so large an expense in 
codifying the laws if such unconstitutional laws are to be allowed to 
continue in force, and that without either remonstrance or suggestion 
by the Commissioners? If it be said that the Commissioners them- 
selves had not the power to change their character, had they believed 
them unconstitutional, they certainly would have recommended a 
change to the legislative committee, before whom they appeared for 
suggestions and explanations of their labors.” 


This is somewhat surprising, coming from that paper, the 
responsible editors of which must have known and under- 
stood that the Resolve of the legislature, under which the 
Commissioners acted, contained no provision authorizing 
them to judge respecting the constitutionality of the acts of 
the legislature, and that it was very clearly not expedient 
that they should transcend their duty in that particular. 
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Had they done so, and reported against the provisions of the 
“Personal Liberty Bill,” which had been enacted by one 
legislature and amended by another, the burst of indigna- 
tion which would have followed would have waked the 
echoes of Abington, and Lowell, and Worcester, even if it 
did not extend to Great Barrington itself. 

But in their Introductory Report the Commissioners, after 
stating that they had sedulously avoided the introduction of 
their personal opinions respecting matters of expediency, 
but had considered it their duty to construct the several 
chapters according to what appeared to be the general 
policy of the legislature, as they found it expressed, added 
this clause, viz.: ‘* They have not deemed it a part of their 
duty to pass upon doubtful questions of constitutional law, 
the presumption being that all the statutes of the State are 


constitutional until the contrary appears.’ As Commission- 
ers, they were not authorized to rebut the presumption, and 


determine what was or was not unconstitutional ; but here 


is a reasonable indication of an opinion that there were some 


provisions which were at least of doubtful constitutionality ; — 


and if any member of the legislature had made inquiry to 
what provisions reference was thus made, he would doubt- 
less have received a ready answer. But no one asked, and 
certainly further suggestion need not have been volunteered. 


The Commissioners had abundant evidence that there were — 


divers gentlemen in the legislature who deemed themselves 
quite competent to the work of revision without their 
assistance. . 

It may be added that when chapter 144, which contains 
the provisions in relation to personal liberty was considered 
by the Committee of Revision, or by its sub committee, 
*¢ Judge Parker” had no personal or official connection with 
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either; and when, upon the compromise between the two 
Houses, the report of the Committee of Revision was com- 
mitted to the Commissioners for a report thereon, the 
limited submission did not include any consideration of the 
 constitutionality of the matters contained in the statute 
book. ‘Their duty then was mainly to classify the proposed 
amendments, and to ascertain how many of the shall be’s 
which had been retained in the provisions incorporated from 
the Revised Statutes, should be struck out, in order to pro- 
duce uniformity with the Commissioners’ Fifth Part. 

Moreover, the alteration of the statute in relation to the 
writ of habeas corpus, hereafter mentioned, so that it would 
issue to the sheriff requiring him to take an alleged fugitive 
slave from the custody of the marshal who held him under 
process of the United States, was made by the very legisla- 
ture which considered the Commissioners’ Report, after the 
Commissioners had closed their examinations; to wit, on 
the 21st of December, 1859. It was the last Act but one 
which was incorporated into the revision. So much for the 
responsibility of thé Commissioners. 

Perhaps it may not be amiss if I avail myself of this occa- 
sion, to state somewhat more in detail, the reasons which 
induce me to believe that several of the provisions of chapter 
144 of the General Statutes are unconstitutional. These 
reasons were stated a few days since in a letter to a friend 
who had made inquiry upon the subject, as will appear by 
the following extract :— 


“This subject came under my consideration while revising the 
statutes, although it was quite apparent that it was not the duty of 
the Commissioners, and as apparent that it was not expedient for 


them, to report their opinion aga‘nst the constitutionality of provis- 


ions now found in chapter 144 of the General Statutes. My belief, 
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from examination at that time, and from subsequent consideration, is 
that there are constitutional objections to several sections of that 
chapter. Brie 

“Section 6 requires a judge of the State court to issue a writ of 
habeas corpus, commanding the sheriff to take into his custody any 
person restrained of his liberty, &c., unless he is held by certain 
officers of this State. Of course he is to take an alleged fugitive out 
of the custody of the United States marshal, who holds him under 
the process of the United States, and thereby to impede, and thus far 
to nullify, the laws of the United States. If the marshal resists the 
service, he is liable, under section 38, to be attached as for a contempt. 

“Section 19 requires the judge, when a return is made showing 
that the party is claimed to be held to service or labor in another 
State, on the application of any party to the proceeding, to order a 
trial by jury, as to any facts stated in the return of the officer, or 
alleged; and to admit the person held in custody to bail; although 
the United States process requires the marshal to hold him, and to 
dispose of him in accordance with the laws of the United States. 
This section also discharges him, on the verdict of the jury, [in his 
favor, | from any return to the custody of the marshal. In this 
mode it takes the trial of all questions which may arise out of the 
jurisdiction of the United States. 

“Section 21 changes the ordinary rules of evidence which would 
otherwise be applicable to such trial by jury, supposing that to be 
admissible, excluding the .declarations, even the voluntary deciara- 
tions, of the alleged fugitive, placing the burden of proof of every 
question of fact upon the claimant, requiring two witnesses, and 
excluding the very evidence which the Act of Congress allows as 
sufficient on the hearing before a United States officer, to show that 
the person owed labor or service. 

“Section 58 provides for the appointment of commissioners to 
secure this extraordinary trial by jury. 

“ Section 62 punishes any person who assists in removing, or comes 
into the State with the intention of removing, or assisting in remov- 
ing, any person who is not held to service, &c., on pretence that he 
is so held, or has escaped, &c. Unless the term ‘pretence’ is con- 
strued to mean fraudulent pretence, which is not a necessary con- 
struction, this section compels every one who aids, or comes with the 
intention of aiding, in the removal of a supposed fugitive, to judge, 
at the peril of the extreme punishment imposed by this section, 
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whether the party claimed is held, or has escaped. Its manifest 
tendency, and its undoubted intention, apparent on its face, is to-deter 
any person from aiding in attempts to reclaim fugitives, and thus to 
hinder the execution of the fugitive slave law. 

“ Section 63 subjects any officer of the State, or member of the 
volunteer militia, who aids in arresting a person claimed, or in return- 
ing one adjudged to be a fugitive, to a severe punishment, and thus 
debars citizens of the United States from aiding in the execution of 
the laws of that government. The exemption from the penalties 
of this section of members of the volunteer militia who act in 
obedience to orders, does not obviate this objection. 

“T do not perceive how the constitutionality of either of these 
sections is to be maintained so far as they apply to cases where 
there are legal proceedings for the reclamation of a fugitive slave, 
and it seems to be clear that some of them are not constitutional 
when applied to cases where the master attempts to reclaim his slave 
without process.” | . 


Farther consideration of the subject, since the letter above 
mentioned was written, has only served to confirm the 
opinions thus expressed; and I may add here, that it will 
not be an answer to say, that some of these provisions may 
have a constitutional application to other cases than those 
where a party claimed asa fugitive slave isin the custody 
of an officer of the United States, under process which 
commands the officer to hold him, and that they are not 
therefore wholly unconstitutional, because they may perhaps 
have a constitutional application to some case. Suppose, for 
instance, that a person under an alleged contract for labor 
and service to be rendered to him for the term of one year, 
imprisoned and detained the other party to the contract, in 
order to compel him to perform the service according to the 
contract, and that a habeas corpus was issued under the 
sixth section. Itis not doubted that there would be nothing 
unconstitutional in taking such person out of the custody of 
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the party holding him, by means of the writ of habeas ev: 
“pus, and bringing him before a judge, admitting him + Z 
bail, and trying the question of fact, if there was any o 
to be tried, by a jury. But no such case is on record, 
likely to exist. Suppose, also, that the writ of habeas corp 
might be used to take an alleged fugitive slave from t! | 
custody of a party claiming to be his master, who had pu? 
sued and captured him without process—which is by 1: 
means clear. Butif that were admitted, the provisions whic 
have been cited above were not enacted for such cases alone ae 
nor mainly for that class. Prior to 1859, if the party ~~ 
alleged to be unlawfully detained was imprisoned or re- 
strained by a marshal, deputy-marshal, or other like office 
of the courts of the United States, the writ of habeas corpu 
was not to be issued commanding the sheriff to take the 
party into his custody, but the marshal, or other like office: " 
having the custody, was required to bring him before the e 
judge of the State court, in order to an inquiry whether h ae 
_was held lawfully. The alteration in 1859, by which in a 
cases, except where the party was in the custody of an office: 
of this State, the writ was to be issued requiring the sherif 
to take him into custody, was a change, covering, and de- Rate 
signed to cover and apply to, the very case of an alleged ay 
fugitive slave in the custody of the marshal, so as to tak 
him out of that custody, and then admit him to bail, andt 
try all questions by a jury, under the State laws. The cor _ : 
temporaneous history will, 1 think, show clearly that th 
object of Massachusetts in 1855, was to hinder as far ag i 

possible the return of fugitive slaves.. The excuse must Oo ' ; 
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grievances and wrongs done to her citizens. If this excuse 
is not sufficient, it will not be to her honor to attempt to 
crawl off now, on an allegation that there are some cases to 
which some of the provisions of the personal liberty bill 
may be applied consistently with the Constitution and laws 
of the United States, and that those provisions must be 
taken to mean such cases. Liven this cannot be said of all. 
Let us meet this question fairly, and dispose of it conscien- - 
tiously, under our constitutional obligations. 

And now, having said thus much, I am desirous of 
saying a few words more, notwithstanding a full compre- 
hension that they are the words of one of those whom 
the “Springfield Republican”? speaks of as, “ those old 
Bourbons of Massachusetts,’ who ‘‘can scarcely govern 
more votes than the coats on their backs will cover;’ and 
it may be added, of one who will be greatly satisfied if he 
can always cast the single vote which his coat covers so that 
it may subserve the best interests of the country. The 
words may furnish material for the consideration of others, 
which is the purpose for which they are offered. They seem 
to be appropriate accompaniments to the expression of these 
Opinions respecting the personal liberty bill, and may be 
taken in connection with them. | 

It seems to me that all projects, at this time, for a conven- 
tion to change the Constitution, or for constitutional amend- 
ments through the action of Congress, are not only unwise, 
but mischievous ; because they have a tendency to excite 
hopes which cannot be realized. I am persuaded that an 
expectation of any amendment of the Constitution is vain 
and futile ; and unsuccessful efforts to procure amendments 
will only excite greater animosity. The Constitution is well 


enough, if all parties perform their duties under it. 
2 
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Any attempt in Congress to agree upon a new compromise 
line, if it might, by possibility, be successful, is only leaving 
the matter open to a speedy renewal of the controversies 
which have agitated the country since 1854, and is therefore 
to be avoided. What can be settled, had better be settled 
now ; but we have had sufficient experience that a Congres- 
sional compromise line settles nothing. Congress can 
destroy it again, even if the supreme court cannot. The 
doctrine which has been promulgated by some of the incum- | 
bents of that bench, that the Constitution secures a right to 
carry slaves into the territories, and protects slavery there, 
is utterly indefensible. The question whether slavery shall 
be allowed or prohibited in the territories is a political 
question, except so far as it may be settled at the present 
time by some law which is within the control of Congress. 
And if the judges of the supreme court assume to control 
its introduction, under the pretence that the Constitution 
takes the matter out of the control of Congress, it will 
be mere usurpation. 

There is one compromise which is practicable, and in my 
Opinion but one. The Northern States may be induced to 
repeal all the provisions of their personal liberty bills which 
conflict with the Constitution of the United States, or with 
constitutional acts of Congress for the rendition of fugitive 
slaves, and they may permit such acts of Congress to be 
fairly executed, under the authority of the United States, 
without unlawful hindrance by their citizens. These things 
they ought to do under their constitutional obligations. 
This for one side of the compromise. 

An act of Congress, having more regard to the possible 
rights of persons claimed as fugitives, and less offensive to 
the opinions and feelings of the communities where the law 
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is to be enforced, may be enacted ; and the question of the 
admission of slavery into the territories may be left to the 
action of Congress, which alone has, or with the present 
constitution can have, any rightful control over that subject. 
If Congress prohibits slavery in a territory, the people who 
inhabit it have no constitutional right to legalize it there ; 
for except by the authority of Congress, they have, while in 
a territorial existence, no right of legislation. If Congress 
admits slavery, and it is introduced under the protection of 
the law of Congress, no legislature, or judicial tribunal, can 
prohibit it. If Congress pleases to leave the matter to be 
settled by the inhabitants of the territory, no power is author- 
ized to gainsay their conclusion. This may be the other side 
of the compromise at present. But after a few weeks more 
of violence and expulsion of the citizens of Northern States 
from States where the Constitution secures, or should se- 
cure, to them their rights as citizens of other States, this 
side of the compromise may require some additional guar- 
anty, if any can be given, for the personal safety of citizens 
of the free States, who may peaceably, and without any vio- 
lation of law, have occasion to visit some of the Southern 
States. Certainly if amendments of the Constitution were 
to be made, this subject could not be overlooked. There 
can be no question, that ultraism and violence at the South 
in and out of the halls of legislation, have done more to 
cause the feeling at the North, of which complaint is made, 
than all the arguments of the abolitionists. An appeal to 
the Northern States to perform their constitutional duties 
will not be in vain, when the Southern States abide by their 
constitutional obligations. 3 

Furthermore, Congress has no power to interfere with 
slavery in the States. No man of ordinary common sense 
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asserts any such power. No guaranty is necessary respect- 
ing that. 


Congress cannot prohibit the transportation of slaves from 


one State to another State, and so there is no occasion for 
constitutional amendments in relation to that subject. If 


the master takes his slaves into a free State, they may 
thereby become free under the laws of the State into which 
they are introduced, as they would be if sent to England. 
He must look to that. 

If it may be supposed that regulations affecting a traffic 
in slaves, between the slave States, may be made under the 
constitutional power of Congress to regulate commerce 
between the States, it is not readily seen how that power can 
lawfully be exercised so as to do any essential mischief to 
the interests of the slave States, so long as they remain in 
the Union. The power must be exercised in relation to 
this subject, upon similar principles to those which will 
govern its exercise respecting other matters which form the 
‘subjects of commerce between the States. There is little 
or no legislation under this power at present, nor is there 
likely to be. 

As to slavery in the District of Columbia, there will 
always be northern members of Congress enough who, like 
Mr. Lincoln, will refuse to abolish it, so long as Maryland 


and Virginia remain in the Union, and choose to continue 


slave States. 

If a settlement of the existing questions now pending 
cannot be effected on the basis above indicated, those who 
love the Union, and desire its continuance, may as well 
accept the alternative, whatever that shall prove to be, at 
this time, as at any other. 


Cambridge, December 25, 1860. 
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The opinions which I expressed in my letter, published 
December 28, relative to the unconstitutionality of several - 
sections of chapter 144 of the General Statutes, if those 
sections are to be understood and interpreted according to 
the obvious and ordinary meaning of the words in which 
they are expressed, and if they were intended to be applied 
to, and cover, the cases which come within the scope of 
their provisions, according to the language of the enact- 
ment, have not, so far as | am aware, been denied by any 
one. The language is certainly broad enough to include 
all cases of alleged fugitives from service or labor, as well 
as those where the supposed fugitive is in the custody of 
the marshal or some other United States officer, in virtue of 
process, under the provisions of the fugitive slave law, as 
those where he is arrested and held without process, by a 
private person. There is no exception of the former cases ; 
and those are the cases which have occurred, and which led 
to the passage of the personal liberty laws. Cases of that 
character may be said to be the only cases which can be 
expected to occur hereafter; for it is not probable that any 
master will attempt the recovery of a fugitive slave here 
without legal process, or what he supposes to be legal pro- 
cess, for the purpose; and so far as mere kidnappers are 
concerned, the statutes as they existed prior to 1855 were 
supposed to be sufficient. 

The obvious conclusion, then, would seem to be that these 
provisions are intended to operate precisely in accordance 
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with the terms in which the legislature has seen fit to 
clothe them, and which bring them into direct conflict with 
the Constitution and laws of the United States. 


But notwithstanding the very broad terms in which they 
are expressed, it seems to be supposed that the constitution- 


ality of these sections may be maintained upon the ground 
that, in and of themselves, they are well enough ; that there 
is in the statute no conflict with the provision of the Consti- 
tution respecting the return of fugitive slaves, nor any con- 
flict with any portion of the fugitive slave law; that the 
‘command in the writ of habeas corpus by which the sheriff 
is to take the custody of a party restrained, and the provis- 
ion authorizing him to be admitted to bail, and requiring a 
trial by jury on demand of any person interested, do not 
apply to a case where an alleged fugitive is in the custody 
of the marshal of the United States, under process which 
requires that officer to hold him, because in such case the 
custody of the marshal being lawful, the sheriff cannot law- 
fully take the fugitive from that custody ; wherefore the 
provisions of the State law are not to be construed as 
applying to such a case; and so of the other provisions 
respecting bail and the trial by jury. In other words, that 
in all cases where the State law cannot lawfully be enforced 
according to its terms, because of its conflict with the laws 
of the United States, it does not apply, and therefore it is 
constitutional. ‘The reason why it cannot be enforced, and 
therefore does not apply, being, as I think, that it is uncon- 
stitutional. 

Another view which is taken of the question is, that the 
fugitive being in the custody of the marshal, it is true that 
the sheriff cannot take him, and the State judge cannot take 
bail, or try the case; but that this results simply from the 
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fact that the arrest by the marshal is superior, because prior 
in time; and that although the State law is inoperative 
in such a case, this shows that there is no conflict, and so 
there is no unconstitutionality. The argument seems to be 
in effect, that the personal liberty law is in entire harmony 
with the constitutional provision, and with the laws of Con- 

_ gress respecting the rendition of fugitive slaves, because the 
national and State governments have co-ordinate jurisdic- 
tion, and where one has obtained the lawful custody of a 
person, or of property, for the purpose of legal inquiry into 
the right to hold the person, or into the title to the property, 
the person or property is thereby withdrawn from the cor- 
responding jurisdiction of the other government until the 
investigation is completed; that this does not depend upon 
any supremacy or preference of one government over the 
other, but upon the naked question which first acquires 
jurisdiction of the subject matter to be determined ; and 
that this view relieves the State statutes from all constitu- 
tional objections. 

It is further argued that the section which provides for 
the punishment of a party who aids in the arrest of a person 
who is not a fugitive, on the pretence that he is such, applies 
only to a party who acts with an “ unlawful intent,” as well 
as does the unlawful act; and that the prohibitions upon the 
civil and military servants of the Commonwealth, apply only 
to acts done by them in their official and military capacities, 
and do not and were not intended to apply to acts done by 
them in their private capacity as citizens of the United 
States. 

The argument, as above stated, is certainly ingenious. 
It evidently emanates from an acute legal mind. On a_ 
superficial consideration it may seem to have weight. As- 
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suredly if it has a just application to the provisions in chapter 
144, to which exception has been taken, the objection that 
those provisions of the statute are unconstitutional, must be 
abandoned ; for it is quite clear that there is a class of cases 
in which the sheriff or marshal, whichever first serves his 
process, will have the right to retain, as against the other, 
the custody of the person or property which he has lawfully 
seized under his process, although the other has process in 
his hands on which he could make a seizure but for the cus- 
tody of the first. And this result is not from any special 
provision of law for that purpose in the statutes of either 
government; but because this priority of custody gives prior- 
ity of jurisdiction to hold and dispose of the subject matter 
thus seized, according to the purpose for which it was seized ; 
and this jurisdiction continues until that custody is lawfully 
terminated, under the law of the government by which it 
was taken. Thus, under the general laws of the United 
States, the marshal may attach property, upon a writ issued 
by a court of the United States, and, under the laws of the 
State, the sheriff, on a similar writ issuing from a State 
court, may attach property of the same defendant; but 
where one has, on his writ, seized personal property, the 
other cannot, by virtue of the writ in his hands, take that 
property out of the custody of the other. And so it would 
be in relation to an arrest of the body, if each writ contains 
a command for such arrest. This result is reached not from 
any special exception in the laws of either government, or 
in the command of the writ, but from priority of seizure, 
with a right to hold, which excludes a second seizure by 
another, acting in a different right. 

Now if the laws of the United States, and the laws of the 
State on the subject in question, and the different processes 
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issued under those laws, were designed to effect the same 
purpose, to wit: the capture and return of the fugitive 
slave, the argument would have a much better application. 
Its fallacy, on this point, arises from the fact that there is 
no analogy whatever between proceedings for the arrest and 
return of a fugitive slave, and proceedings to set a man free 
from an unlawful imprisonment. 

The duty of the United States, under the clause in the 
Constitution for the return of fugitives from service and 
labor, is to enact suitable provisions regulating the mode in 
which the claim shall be made, the examination had, and 
the return effected; which duty is single, confined to that 
subject; and the United States in the execution of that 
duty restrains personal liberty only for the purpose of a 
return. Over the exercise of this duty the State has no 
power. Assuming that all persons acting under the laws of 
the United States in this behalf proceed according to those 
laws, the State has no duty to perform respecting the case. 
The duty of the State which is brought in conflict with this 
duty of the United States, is to protect persons within the 
jurisdiction of the State from unlawful restraint; and for 
this purpose the State tribunals may inquire whether a per- 
son restrained of his liberty is rightfully so restrained. 
This duty is general in its character, having no particular 
reference to one kind of unlawful restraint more than an- 
other. In relation to fugitives, or alleged fugitives, from 
service, this duty of the State is not one of prevention from 
arrest. It cannot lawfully be exercised to prevent a fugitive 
from being arrested under the laws of the United States, or 
in anticipation or obstruction of the service of the process 
of the United States. It can never be performed, there- 
fore, until the party is actually restrained of his liberty, 
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under a claim that he shall be returned. Even then, the 
duty is not to determine whether he is or is not a fugitive 
slave, but to inquire into the restraint, and ascertain whether 
itis lawful. If the restraint is found to be lawful under 
the claim, there is an end of the State jurisdiction over the 
case, whether the party claimed is or is not a fugitive. The 
State authorities cannot commence proceedings to enforce a 
return, under the laws of the United States, nor can they 
try the questions which arise in the proceedings under the 
fugitive slave law, except those questions which relate to 
their regularity. 

It is quite apparent, therefore, that there is no co-ordinate 
jurisdiction. The question whether a party claimed as a 
fugitive is such, and therefore to be returned, is one of 
supremacy or preference, inasmuch as it is to be tried under 
and according to the laws of the United States. There is 
necessarily a priority of custody, under those laws, for all 
matters involved in the execution of the fugitive slave law ; 
and the State tribunals cannot, under any State law, inter- 
fere to try a question of freedom or servitude, by a jury or 
otherwise, for the purpose of returning the fugitive, if found 


to be such; which is the very jurisdiction exercised by the 


courts and officers of the United States. In fewer words, 
the jurisdiction of the United States is for the return of 
fugitives; the jurisdiction of the State courts is for setting 
free persons unlawfully restrained of their liberty; and so 
far from being co-ordinate, these different jurisdictions, in 
relation to this subject matter, are, so far as they may be, 
antagonistic; that of the State being emphatically subor- 


dinate, as the latter cannot act upon the subject matter 
until the former has acted, nor then, if the proceedings of — 


the former are regular. 
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These positions are stated with reference to the existing 
legislation, and do not intend to deny the right of a State, 
if it pleases, to exercise the extraordinary comity of passing 
laws to aid the master in reclaiming the fugitive, so that the 
claimant might act under the State law, instead of that of 
the United States. And they assume that the provision of 
the Constitution in relation to fugitives from service is to be 
enforced by the laws of the United States, and that the laws 
passed for that purpose are constitutional. If the question 
were open for contestation, it might well admit of argument 
that this constitutional provision is one to be executed by 
State authority, but that question is not an open one. Con- 
gress acted upon the constitutional provision as one to be 
enforced and executed under the authority of the United 
States, in 1793, when most of the framers of the Constitu- 
tion were still alive, and some of them in Congress. 

I am not aware that any objection was then made to this 
exercise of power, either in or out of Congress; nor was 
any heard of for many years afterward. The supreme 
court of the United States, and the supreme courts of this 
and other States, have sustained this interpretation, and the 
constitutionality of laws passed under it. If any thing of 
legal interpretation and construction can ever be regarded 
as settled, this must be so. There can be no stronger case 
Some judges of the supreme court of Wisconsin, a few 
years since, undertook to controvert it, but a better organi- 
zation of the bench there has acquiesced in what seems now 
to be the uniform judicial construction. 

In my next letter, 1 will consider the true intent and 
meaning of the “ personal liberty law” of 1855, as derived 
not only from its terms, but from some of its antecedents. 


Cambridge, January 14, 1861. 
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Personal Liberty Laws....No. 2. 


Having shown that the jurisdiction of the State over 
cases where a fugitive from service is arrested under the 
acts of Congress, is not co-ordinate with, but subordinate 
to, the jurisdiction of the courts and officers of the United 
States, charged with the authority and duty to arrest and 
deliver the fugitive; I propose, in the next place, to ascer- 
tain the meaning and true construction of the sections of 
the “‘ Personal Liberty Laws,” to which objections have been 
made; not merely by the terms of the provisions themselves, 
but by the antecedents which led to their adoption; and 
thereby to show that they mean what they say,—were 
intended to apply to and cover the cases which fall within 
the terms in which they are expressed,—and that in such 
application they are in conflict with the Constitution and 
laws of the United States. 

The importance of the subject at this time, and the 
difference of opinion upon it, will justify a more extended 
exposition than I should desire to make under other cir- 
cumstances. 

If we seek the remote causes which led to the passage of 
the Personal Liberty Bill of 1855, some of them will be 
found in a general aversion to slavery upon moral prin- 
ciples, and because of the unequal political advantages 
which, under the Constitution, it gives to the slave States; 
and in a particular indignation aroused by some of its 
results, as exemplified in the oppression of colored sea- 
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men in South Carolina and Louisiana, the shameful expul- 
sion of Messrs. Hoar and Hubbard, who went to those 
States commissioned as agents of Massachusetts to protect 
the rights of such seamen by an appeal to the legal tribu- 
nals in their behalf, and in various other outrages upon the 
citizens of this and other free States, within slave States, 
on account of their opinions respecting the “ peculiar insti- 
tution.” | | 

The hostility to slavery, arising from these and other 
causes, found significant expression outside of the halls of 
legislation in 1842, and within them in 1843. 

The Fugitive Slave Law of 1793 enacted that the claim- 
ant, or his agent or attorney, might seize or arrest the 
fugitive, and take him before any judge of the circuit or 
district courts of the United States residing or being within 
the State, or before any magistrate of a county, city, or town 
corporate, where the seizure or arrest was made; and upon 
proof, &c., it should be the duty of the judge or magistrate 
to give a certificate, which should be a sufficient warrant 
for removing the fugitive. 

In 1837, Mr. Prigg, as attorney of Mrs. Ashmore of 
Maryland, having obtained a warrant from a justice of the 
‘peace in Pennsylvania, caused Margaret Morgan, a negro 
woman who was in Maryland a slave for life of Mrs. Ash- 
more, and who escaped to Pennsylvania in 1832, to be 
arrested by a constable. She was carried before a magis- 
trate of the State, who refused to take cognizance of the 
case, and thereupon Prige carried her and her children to 
Maryland, and delivered them to Mrs. Ashmore. For this, 
Prigg and others were indicted in Pennsylvania as kidnap- 
pers. The case was tried in 1839, and the jury found a 
special verdict, setting forth the facts and certain laws of 
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Pennsylvania bearing upon the case. Judgment was ren- 
dered, by agreement of counsel, against the defendants in 
the State court; and they brought a writ of error to the 
supreme court of the United States, for the purpose of 


having an authoritative adjudication upon the questions’ 


arising in the case. This is the famous case of Prigg vs. 
Pennsylvania, found in 16 Peters’ Reports, 539, and so 
often referred to in discussions about the return of fugitive 
slaves. Seven judges delivered opinions ; and there is about 
the usual amount of that diversity of views respecting the 
different points under consideration, which, for many years 
past, has caused the opinions of the judges of the supreme 
court of the United States to have very little weight, except 
as regards the precise point upon which the case is decided. 
The general opinion of the court was delivered by Mr. Jus- 
tice Story. As summed up by Mr. Justice Wayne, it, 
among other things, recognized the right of the owner to 
arrest the fugitive without process, and held that no State 
law is constitutional which interferes with that right; that 
the legislation of Congress, upon the constitutional provi- 
sion, as the supreme law of the land, excludes all State 
legislation upon the same subject; and that no State can 
pass any law or regulation to superadd to, control, qualify, 
or impede, a remedy enacted by Congress for the delivery of 
fugitive slaves, &c. 

Toward the close of his opinion, Mr. Justice Wayne said : 


‘“‘ Not a point has been decided in the cause now before this. 


court which has not been ruled in the courts of Massachu- 
setts, New York, and Pennsylvania, and in other State 


courts. Judges have differed as to some of them, but the. 
courts of the States have announced all of them, with the 


consideration and solemnities of judicial conclusion. In 


PERSONAL LIBERTY LAWS. 293 


cases too, in which the decisions were appropriate, because 
_ the points were raised by the record.” 

Three judges were of opinion that the States might legis- 
late in aid of the constitutional provision; but others held 
the power of Congress to be exclusive. 

In the course of his opinion, Mr. Justice Story said: 
‘“‘'The slave is not to be discharged from service or labor in 
consequence of any State law or regulation. Now certainly, 
without indulging in any nicety of criticism upon words, it 
may fairly and reasonably be said, that any State law or 
State regulation which interrupts, limits, delays, or post- 
pones, the rights of the owner to the immediate possession of 
the slave, and the immediate command of his service and 
labor, operates, pro tanto, as a discharge of the slave there- 
from.” And speaking of the act of 1795, he remarked: 
‘We hold the act to be clearly constitutional in all its 
leading provisions, and, indeed, with the exception of that 
part which confers authority upon State magistrates, to be 
free from reasonable doubt and difficulty, upon the grounds 
already stated. As to the authority so conferred upon State 
magistrates, while a difference of opinion has existed, and 
may still exist upon the point, in different States, whether 
State magistrates are bound to act under it; none is enter- 
tained by this court, that State magistrates may, if they 
choose, exercise that authority, unless prohibited by State 
legislation.”’ The clause which I have italicised has fur- 
nished the foundation of some of our State legislation. How 
far the foundation supports the superstructure we shall have 
occasion to consider. 

The case was decided at the J anuary term, 1842. It 
appears from the Life and Letters of Mr. Justice Story, that 
he regarded this decision as “a triumph of freedom.” 
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In October, 1842, George Latimer was arrested in Boston 
as a fugitive slave, by constable Stratton, at the request of 
J. B. Gray, his master, a citizen of Virginia. He was 
brought before Mr. Justice Story in order to procure a cer- 
tificate for his return, and the case being adjourned, he was 
placed in the custody of Mr. Coolidge, the keeper of the 
Suffolk jail, who used the jail for the purpose of detaining 
him. This use of the jail was objected to, and a writ of 
personal replevin sued out, but the jailer refused to receive 
the bond, or to discharge Latimer. A writ of habeas corpus 
was then procured, but Chief Justice Shaw, finding that the 
case. was properly pending before the Judge of the circuit 
court, remanded Latimer to the custody of Coolidge, as the 
agent of Gray. A public meeting was called, “to provide 
additional safeguards for the protection of those claimed as 
fugitives from other States, or as slaves.’’ One of the reso- 
lutions declared that the clause of the Constitution, ‘‘is not | 
morally binding upon the American people, and should be 
disregarded by all who fear God and love righteousness.” 

'A Latimer journal was published, and resistance was urged 
in strong terms. A sermon was preached in Boston during 
the pendency of the proceedings, and afterwards published 
under the title, “ The Covenant with Judas,” of which the 
‘‘ Law Reporter,” for March, 1843, said: ‘‘ It is supposed to 
contain the very cream of the doctrine, that an oath to sup- 
port the Constitution is not binding; and truly it does 
contain, with much other sophistry, such argument as has 
yet been devised, in the pulpit, to undermine the moral sense 
of the people, in the obligations of that oath.” 

It has not been uncommon, within the last few days, to 
see in the newspapers statements, that some of the leaders of 
the secessionists have repeatedly taken the oath to support 
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the Constitution of the United States, which oath they 
violate by their support of secession. If they should reply, 
that they trace the doctrine that the oath has no binding 
force to the teachings of a New England pulpit, what shall 
we answer ? 

Along with the new lessons to be learned, and the new 
adjustments which are perhaps to be made in our social and 
political system, it is devoutly to be hoped that a small class 
of New England clergymen will come to the understanding, 
that they are not serving the Lord when they denounce the 
constitution, weaken our reverence for law, and encourage 
. resistance to this particular portion of it. The clause in 
the constitution, and the laws enacted under it, are not 
grievances which require to be redressed by revolution. 
We have a very poor opinion of the piety of the Rev. 
Doctors of Divinity at the south who are preaching se- 
cession so vigorously at the present time. ‘Those at the 
north who preach nullification, serve the same master. 
Let me respectfully suggest to them that the judicial tri- 
bunals are much safer and better judges of constitutional 
and legal rights and obligations than they can possibly be. 

The case of Latimer was terminated by the purchase of 
his freedom. I have adverted to a few, only, of the cir- 
cumstances attending it, for the purpose of introducing ~ 
the act of 1843 upon this subject, as the leading legis- 
lation of the Commonwealth in opposition to the execution 
of the law for the rendition of fugitives; the principle of 
which has since that time been. greatly expanded. 

Acting upon the implication contained in Mr. Justice 
Story’s opinion, that State magistrates might be prohibited 
by State legislation from exercising authority under the 


act of 1793, the legislature in 1848 enacted, that no judge 
4 


26 PERSONAL LIBERTY LAWS. 


of any court of record, and no justice of the peace, should 
take cognizance or grant a certificate, under the act of 
1798, to any person who claims any other person as a 
fugitive slave within the jurisdiction of this Commonwealth ; 
and that no sheriff, deputy-sheriff, coroner, constable, or 
jailer, or other officer of the Commonwealth, should ar- 
rest or detain any person, or aid in the arrest, or detention, 
or imprisonment, in any jail, &c., of any person, for the 
reason that he was claimed asa fugitive slave. The punish- 
ment was a fine not exceeding $1,000 and imprisonment 
not exceeding one year. 

In another letter I will show how this opposition was - 
enlarged into the act of 1855. . 


Cambridge, January 17, 1861. 
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Personal Liberty Laws....No. 3. 


We know that the Fugitive Slave Law of September 18, 
1850, as might have been expected, gave a fresh impulse to 
the anti-slavery feeling in Massachusetts. Believing the law 
to be constitutional, I have so said and so taught; but have 
at the same time declared that it contained provisions which 
ought not to have been there, and did not embrace one which 
it ought to have contained, to wit, a provision for a trial by 
jury in the place from which the alleged fugitive was sup- 
posed to have escaped. This would have assimilated it, so 
far as the difference of the cases admitted, to the provisions 
regarding fugitives from justice, to which, under the con- 
stitutional provision, it bears a strong analogy. Being 
constitutional, it is the law of the land; and those inter- 
ested should be permitted to carry it into execution, by 
the aid of the authorities of the United States, without 
unlawful let or hindrance. In the constitutional convention 
in 1853, a reference having been made to this subject in a 
debate upon the judiciary, I expressed a hope that the 
people of Massachusetts would not place themselves in con- 
flict with the authorities of the Union in regard to it. But 
in respect to personal aid, as a private citizen, I have to say 
that when the marshal requires me to help him chase a 
fugitive, he will receive my personal reply, upon my per- 
sonal responsibility. The law is unnecessarily offensive, 
and I would not have voted for it, “come what, come 
might.” 
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In 1851, a committee of the Senate, upon so much of the 
governor’s address as related to slavery, made an elaborate 
report, accompanied by resolves and a bill “further to 
protect personal liberty,’ which contains the germ, pretty 
well developed, too, of the act afterward passed in 1855. 
It has been said, that ‘‘in approaching the consideration of 
these laws, we are to view them as enacted solely for the 
protection of personal freedom from unlawful restraint ; 
and not, as seems by objectors to be taken for granted, as 
intended to impair or embarrass the exercise of the rights 
of slave-masters. And they are to be tested as designed for 
that end, and that only.” 7 

But if we find, on examination of their antecedents and 
accompaniments, that the latter intent is perfectly obvious ; 
and if we perceive, on inspection of the acts themselves, 
that their language is perfectly consistent with the unlawful 
intent in which they appear to have had their origin, then 
they are to be construed according to their obvious meaning, 
- as shown by the language used, and the intent which 
dictated it. I extract, therefore, a few short paragraphs 
from the report, to show that the design of the proposed 
legislation in 1851 was the protection of the fugitive slave, 
and not of the free citizen of the Commonwealth. 

‘Your committee cannot resist the conclusion that this — 
law, (the act of 1850,) in its nature and design, is, in 
general, plainly hostile to the law of God, and to the design 
of all just human law. We regard the fugitive slave 
law, therefore, as morally—not legally, but morally—invalid 
and void; and though binding on the conduct, no more 
binding on the conscience of any man than a law would 
be which should command the people to enslave all the tall 
men or all the short men, and deliver them up on claim, 
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to be held in bondage forever; for the committee can see 
no moral difference between enslaving a white man and a 
black one, or a fugitive and one always free.” * * * 

“ But the committee regard the fugitive slave law not 
only as unconstitutional im general, and with regard to its 
design, but special/y, as compared with the Constitution 
itself.”’ (And then follow specifications.) 

“‘ Considering this law as unjust in its nature, wrong in 
its principle, hostile to the design of all just human laws, 
deeming it in the highest degree unconstitutional, in general 
and in detail, we do not hesitate to declare that we consider 
it an infamous and wicked statute, a law not fit to be made 
‘and not fit to be kept 2% 3* 

“Yet i is a law of the land not officially declared uncon- 
stitutional. Unconstitutional, as we believe it, inhuman 
and wicked, as it unquestionably is, i ts still a law, and 
forcible resistance to it a legal misdemeanor. Its results 
are most disastrous.” * * * 

“The slave-hunter profanes the soil of Massachusetts, 
seeking whom he may devour. His presence spreads terror 
among the colored people of our State. He isa hawk among 
doves—a wolf, a hyena, among lambs.” * . F ; 

*‘ We confess we deem it no less a crime against nature 
and humanity to enslave a fugitive than to steal a free man. 
To our judgment, the iJlegal kidnapper on the coast of 
Africa, and the /egal man-hunter in Boston belong to the 
same class of felons. They differ, however, specifically, and 
and we think the native species far worse than the foreign 
felon, whom all Christian governments, and our own among 
the number, have denounced as a pirate.” : : i 

“The committee have made careful inquiries as to what 
remedies for the present evils are in the power of the legis- 
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lature of Massachusetts, and what means we have for pro- 
tecting the rights of our citizens against invasion by persons 
acting under the authority of the fugitive slave law.” And 
they recommend the passage of the resolves and the bill 
reported by them. 

Now two remarks are quite obvious from the report, of 
which the above are specimens, and from the bill which 
accompanied it. The first is, that these unmeasurable 
denunciations of the ‘“‘man-hunter”’ are leveled against 
persons who come here to claim, by process of law, accord- 
ing to the laws of the State from which they come and 
according to the Constitution and laws of the United States, 
persons who have fled from their service; and not against 
persons who under pretence of such claim, or any other 
pretence, attempt to kidnap free citizens of this State. If 
we may judge from some of the language used, the com- 
mittee would seem to have deemed the latter the lesser 
offence. They think ‘‘ the Jegal man-hunter” “far worse 
than the foreign felon.” The second is, that it is not within 
the ingenuity of man to deny, upon any plausible grounds, 
that the report, resolves, and bill, were all intended to be in 
direct antagonism to the legislation of Congress. 

The bill was defeated in the Senate by a majority of three. 

The case of Thomas Sims occurred in April, while the 
legislature was in session. If I had time and space, an 
attempt to count the numerous motions, writs, warrants, 
and other legal proceedings, which were resorted to in order 
to prevent his rendition, with a statement of the nature and 
operation of them, might be more amusing and instructive at — 
this day, than the proceedings themselves were at the time 
when they occurred. Any one curious in such matters can 
consult the “‘ Law Reporter” for May, 1851. There were 
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four or five applications for the favorite remedy of habeas 
corpus. Sims came into the State about a month before his 
arrest, escaping from Georgia by secreting himself on board 
a vessel, and escaping from the vessel, in the harbor, to the 
shore. It was not doubted that he was a fugitive slave; and 
it may serve to show what the declaimers respecting personal 
liberty mean when they talk about protecting the free citi- 
zens of the State from kidnappers, that this case of Sims 
was paraded in the Constitutional Convention, as one in 
which a *“ free citizen of Massachusetts’? had been carried 
into slavery; and that the refusal of the State judges, on 
the return of the habeas corpus, to free him from the custody 
of the marshal, was urged as a reason why the tenure of the 
judicial office should be changed. ‘‘ Now, sir,’ said the 
advocate for protection to the ‘“ free citizens,” “I would 
like to have judges elected by the people that they may not 
be so independent of them, so that if another case upon the 
writ of habeas corpus, similar to the one to which I have 
referred, should come up before them, they will be depend- 
ent enough to listen favorably to argument, and be able to 
give equal protection to all, or better reasons for refusing it 
than were rendered in the case of Sims.’’ The reason that 
Sims was held on legal process issued under the authority 
of the United States, and that the State judges could not 
liberate him without violating their oaths, was not a sufficient 
reason with this legislator ; and there are others like him. 
If the judges will not discharge the “free citizens,” they 
say, let us compel the courts to grant them a trial by a jury, 
who may “listen favorably to argument.” This was one of 
the objects of the bill reported in 1851, and reproduced, 
with variations, in 1855. 
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A change in the political administration of the State in 
1853 and 1854, gave comparative rest to the subject in the 
legislature. But in 1854 Anthony Burns was claimed as a 
fugitive from Virginia. Most of us have a general recollec- 
tion, at least, of what happened at that time, and what 
happened afterwards, as some of the results, to the com- 
missioner who sat in that case. His offence was, that, 
acting according to his convictions of his duty, he gave a 
certificate for the rendition of the peculiar “ free citizen,” 
Anthony Burns, and the friends of the peculiar free 
citizens bestirred themselves with ereat energy. 

At the next session of the legislature petitions were pre- 
sented from more than eight thousand persons on this sub- 
ject. How many of them were women, and how many 
minors, is not very material. As one of the means of deter- 
mining the uses and purposes of the legislation of 1855, let 
us read one of these petitions. They were nearly all in the 
same words, viz: 

‘The undersigned citizens of 





respectfully ask you 
to declare that any person who engages in arresting, hold- 
ing or returning a fugitive slave—either as United States 
judge, commissioner, marshal, deputy-marshal, or in any 
other capacity whatever, or even as a private citizen—shall 
be forever incapable of holding any office of trust, honor 
or emolument, whether such office be State, county, city or 
town office, unless relieved from such merited disgrace 
by pardon.” 

‘¢ And we also ask you to pass a law which shall punish 
with fine and imprisonment, any State, county, city or town 
officer, who shall, during his continuance in such office, aid, 
in any way, in arresting, holding or returning, a fugitive 
slave—whether such acts are apparently done in virtue of his 
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office or otherwise. And also to punish, by fine and im pris- 
onment, any claimant of an alleged slave, or any aider or 
abettor of such claimant who shall attempt to remove such 
alleged slave from this State, without his first having had 
a jury trial on the question of his slavery or freedom.” 

I have italicised some parts, which serve to show the pur- 
poses of the petitioners, or rather of the managing spirits 
who prepared the petitions for circulation, in relation to 
certain matters upon which there is now an attempt to put 
a very different gloss. 

The joint standing committee on Federal Relations, to 
whom these petitions were referred, along with divers other 
matters connected with the subject, reported a bill, “* To pro- 
- tect the Rights and Liberties of the People of the Common- 
wealth of Massachusetts,’’ which, after being amended, was 
passed by both houses. The Attorney-General advised Gov- 
ernor Gardner that some of its provisions were unconstitu- 
tional. The Governor vetoed it, and then it was enacted 
by the affirmative vote of two-thirds in each house. 

In my next letter, I propose to offer some further sugges- 
tions and evidence respecting the true construction of this 
act, to be followed by an examination of the legislation of 
1859 respecting the writ of habeas corpus. 


Cambridge, January 22, 1861. 
5 
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Personal Liberty Laws....No. 4. 


I endeavored in my last, by adverting to some of the 
prominent points, to sketch briefly the development of the 
State legislation, in its hostility to slavery, from the act of 
1843 ; which merely withheld the aid of the State in the 
enforcement of the fugitive slave law, by a denial of the 
services of State officers, who, according to its terms, might 
act officially under it, and by the denial of the use of State 
jails; to the act of 1855, which placed the State in direct 
antagonism to the enforcement of the law by the authorities 
of the United States. 

Any one who will read the act of 1855, in the light of 
the facts which have been stated, showing its origin, cannot 
doubt that the danger to be provided for was that of the 
surrender of fugitive slaves, and not of the kidnapping of 
‘those who were really free citizens of the Commonwealth ; 
and that the design of it was, among other things, to force 
a jury trial, if possible, in all cases of the arrest of fugi- 
tives, by the exercise of a ‘ co-ordinate jurisdiction,’ in 
conflict with the jurisdiction of the United States, which 
first had possession of the case, and which alone could right- 
fully dispose of it on its merits; to subject all persons to 
severe punishment who should remove, or aid in removing, 
any person not a fugitive slave, under a claim that he was 
one, or who should aid in removing a fugitive under a claim 
of service by a party to whom it was not due, however 
honestly they might have acted; to prohibit all persons 
holding any office in the State from rendering any aid in 
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the removal of a fugitive, not only in their official capacities, 
but as citizens; and to prevent, as far as possible, the 
volunteer militia from acting to preserve the peace by the 
prevention of an attempt at a rescue. 

The petitions may serve, among other things, to show 
that the jury trial, for which the act provides, was not 
designed merely to try the lawfulness of the detention, in a 
case where the master had made an arrest without process, 
but was expressly intended to try, in all cases, the question 
of his slavery or freedom. 

They may serve also as evidence, that the word “ pre- 
tence,’ in the seventh section of the act, (section 62 of 
chapter 144 General Statutes,) which in some connections 
may undoubtedly mean false pretext, is in this legislation 


’ which are legiti- 


used to signify ‘“‘ assumption,” or “ claim,’ 
mate meanings of the word ‘“ pretence.” This is further 
shown by the fact that the greater portion of the section is 
taken verbatim from the 5th section of the bill reported in 
1851; and that in that bill the word “pretence” is found 
in two other sections, where it evidently means, show, 
appearance, assumption or claim. 

The argument that in order to subject any person to the 
penalty of that section, (supposing it to be constitutional, ) 
it must appear that there was an unlawful intent to remove 
a party known not to be a fugitive from service or labor, is 
not, I think, to be sustained. No other criminal intent 
seems to be necessary, in order to constitute the offence, 
than the intent to do the act which is to be punished; that 
is, the intent to remove or assist in removing as a person 
“ held to service or labor,’’ one whose service or labor was 
not due “to the party making the claim.” If service or 
labor was due from the person removed, but not due to the 
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party making the claim, then the person removing or assist- 
ing in removing, would thereby subject himself to punish- 
ment. It is saying in effect, if you will act in such matters, 
you shall act at the peril of this extreme punishment, if 
you make even a mistake. 

There are cases where a statute imposes a penalty upon a 
person who knowingly does the thing forbidden. And there 
are others where there is an implication, that to constitute a 
crime the act must be done with a guilty knowledge. But 
it is respectfully submitted that this case is not of that 
class; and no lawyer would venture to assure a client, 
indicted under this section, that the jury, to whom the same 
legislature of 1855 designed to give some authority to 
decide, at their discretion, both the law and the fact, would 
so construe it as to require evidence of. knowledge, or be 
content with such an opinion of the judge. If convicted 
by the jury, the court could not save the party convicted by 
any judicial finding that there was no unlawful intent, there 
being an intent to remove the person as a fugitive. | 

I am not disposed to deny that there must be an unlawful 
intent, in order to constitute an offence under this section 
of the statute. But what is that unlawful intent? It is an 
intent to do the thing which the section was designed to 
prevent ; and most clearly it was designed to prevent the 
removal of a person who is not the slave of the claimant, on 
a claim that he is such. It is not essential, therefore, that 
the party removing, or assisting, should have knowledge 
that the person removed or attempted to be removed was 
not a slave, or was not the slave of the claimant. He must 
not act in the removal unless he has knowledge that he is 
such slave. If he does, he incurs the penalty, because it is 
not said, or implied, that he shall act with knowledge that 
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the claim is false. It is sufficient that he acts wilfully in 
‘depriving a party of his liberty on a claim which is not in 
fact well founded. The mistake in the argument that there 
must be knowledge that the person removed was not a slave, 
because an unlawful intent is necessary to constitute a 
crime, is not so much a mistake of the principle of law, as a 
mistake in the application of the principle to this class of 
cases. Unquestionably there must be an intent to remove 
the person as one from whom service and labor is due, and 
this is the unlawful intent, if it is not due. If the removal 
were by receiving and carrying him out of the State as a 
passenger by rail car, steam-boat, or stage coach, or in a 
private carriage, without knowledge that he was claimed 
and removed as a person from whom service or labor was 
due, then no penalty would be incurred. 

We do not need the aid of the petitions to assure us that 
section 15 of the act of 1855, so far as it relates to civil 
_ officers, (which is section 63, of chapter 144, General Stat- 
utes,) was designed not merely to prohibit any civil officer 
within the State from acting in his official capacity in the 
arrest, imprisonment, detention, or return, of a fugitive, but 
that it was designed, in the language of the petition, to 
prohibit any such officer from acting ‘even as a private 
citizen.” The general terms of the enactment cover other 
than official acts, and the section cannot be construed other- 
wise without rejecting material portions of it. In fact it 
was useless as a prohibition of official acts, for the act of 
1845 prohibited the officers of the State from acting under 
the fugitive slave law of 1793, and the first section of the 
act of 1855 applied the provisions of the act of 1848 to the 
fugitive slave law of 1850, although that law did not profess 
to give any State officer power to act in the arrest or return 
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of a fugitive. Where, then, was the necessity of a further 
prohibition of official acts? What could the officers of the 
State do, officially, under any State law, in the arrest, 
detention, or return? But this is not all which shows that 
their aid as private citizens was to be prohibited. The sec- 
tion, after enumerating the sheriffs, deputy-sheriffs, jailers, 
coroners, constables, and police officers, (being careful to 
include the coroner, who might in certain contingencies act 
as sheriff,) and thus, by special designation, prohibiting 
officers who could act officially in arrests and imprisonments ; 
proceeds to provide equally for the punishment by like fine 
and imprisonment, of any ‘‘ other officer of this Common- 


” or any ‘district, county, city or town officer,” 


wealth ; 
who shall arrest, imprison, detain, or return, or who shall 
“aid in arresting, imprisoning, detaining, or returning, any 
person, for the reason that he is claimed or adjudged to be a 
fugitive,’ &c. What official acts can the state treasurer 
or auditor, the county treasurer or register of deeds, the 
town clerk or assessors, or collectors of taxes, (to say noth- 
ing of fence viewers, surveyors of highways, and of lumber, 
and measurers of wood and bark,) perform in the arrest or 
rendition of fugitive slaves? But they are clearly within 
this part of the statute, and it is nugatory unless it embraces 
them with others, who, like them, cannot act officially in 
such cases. It is quite evident from all the circumstances 
attending the passage of this act, that this provision in rela- 
tion to officers was based upon an assumption, that the 
State may forbid all its officers to interfere, by way of aid, 
‘¢ even as private citizens';” which is certainly a large ampli- 
fication of Mr. Justice Story’s remark, implying that a State 


might prohibit its officers from executing the powers which 
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the act of 1793 intended to confer upon a very limited num- 
ber of them. 

So in relation to the provision for punishing any officer or 
member of the volunteer militia who arrests, or aids in 
arresting, &c. What act can such officer or member do, 
officially, in arresting or imprisoning a fugitive? But the 
next section, (section 64, General Statutes,) providing that 
the volunteer militia shall not act in any manner, &c., was 
intended as a prohibition of the performance of military 
service, and thus shows that the provisions of the preceding 
section were intended to restrain aid as private citizens. 
Furthermore ; that aid as private citizens is all the aid that 
is now prohibited under the section in relation to officers 
and members of the volunteer militia, is evident from the 
fact that section 65 of chapter 144, General Statutes, passed 
originally in 1858, exempts from the prohibitions of the 
statute all acts of military obedience and subordination. 
What acts, having any connection with the return of fugi- 
tive slaves, can the volunteer militia perform, as militia, 
except acts of military obedience? They may render aid 
with uniforms on, and guns in their hands, perhaps, but if 
they are not acting under orders their acts will not be the 
acts of the militia. | 

I might urge that certain sections of the act of 1855, 
which were repealed in 1858, serve to show the scope and 
intention of those which remain; but, waiving that argu- 
ment, I will call one more witness, to wit: the Report of the 
joint committee which introduced the bill in 1855. The 
committee must be supposed to know what they meant in 
framing the bill; and the two Houses, with the printed 
report before them, may well be presumed, when they 
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adopted the language of the committee, to have ad 
sense in which the committee used it. : * 
The report exhibits an elaborate attempt, by 


give to the bill reported, the aes of a, eons tae 


tional enactment; at the same time that it shows a very 
determined purpose to manufacture a law which should nul- 
lify the execution of the fugitive slave law in Massachusetts. 

The committee say, ‘‘ Massachusetts stands second to no 
State in this Union in loyalty to the provisions of the Consti- 
tution of the United States.’’ And again, ‘‘ Massachusetts 
disclaims all intention of obstructing or evading any consti- 
tutional act of Congress.” Tollowing the first of the above 
extracts, however, we find: ‘‘ But when she is asked to vio- 
late the fundamental principles of that Constitution as well 
as her own, she unhesitatingly throws herself back on her 
rights as an independent State. She cannot forget that she 
had an independent existence and a Constitution before the 
Union was formed. Her Constitution secured to every one 
of her citizens the right of trial by jury, and the privilege 
and benefit of the writ of habeas corpus, whenever their 
liberty was at stake. These essential elements of indepen- 
dence she has never bartered away. She will not suffer them 


to be wrested from her by any power upon earth.” Farther — 


on they say: ‘* Your committee, therefore, are fully 
of the opinion that every person living peaceably within the 


limits of the State, and conforming to the laws of the State, 


is entitled to the protection of the State, and that the State 
is bound by her Constitution to give to all her subjects, when- 
ever their liberty is imperilled, the benefit of the habeas 
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corpus and the trial by jury. And referring to the bill, they 
say among other things of certain sections, that they ‘“ are 
for securing the right of trial by jury, as well as of the writs 
of habeas corpus and of personal replevin.” Again, ‘the 
seventh and eighth sections,’ (comprised in section 62, 
chapter 144,) “are intended to punish by fine and imprison- 
ment all those who shall be instrumental in transmuting a 
freeman into a slave, whether by sending into slavery any 
man who has always been free, or by returning one who has 
escaped, either to a person other than the slave master from 
whom he escaped, or to any one to whom his service or labor 
is not due,’ &c. Again, ‘‘ The ninth, thirteenth and four- 
teenth sections are for the purpose of prohibiting Massachu- 
setts officials of every kind from acting at all for the return 
of fugitive slaves.” 

Who will longer doubt the design? Who will deny that 
the language of the enactment is adapted to its accomplish- 
ment ? 

The examination of the legislation of 1859, in relation to 
the writ of habeas corpus, must form part of another letter. 


Cambridge, January 24, 1861. 


6 
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Personal Liberty Laws....No. 5. 


I proceed to the consideration of the legislation of 1859, 
in relation to the writ of habeas corpus. Prior to that time, 
when the party detained, and whose discharge was sought, 
was in the custody of the marshal, deputy marshal, or other 
like officers of the United States, the writ of habeas corpus 
was not issued to the sheriff, commanding him to take and 
bring in the body, but was issued to the officer holding the 
party in custody, commanding him to bring in his prisoner 
and to show the cause of his detention. The act of Decem- 
ber 21, 1859, changed the law in relation to that class of 
cases, by authorizing or requiring the judge, or court, to 
issue a writ of habeas corpus, commanding the sheriff to 
-take and bring in the body, and to summon the officer 
holding the party, to show cause. | 

In a late “ Reading upon the Personal Liberty Laws,” by 
a very distinguished jurist, it is assumed that the writ can 
no longer be directed to the marshal by reason of this 
change; and that this shows a mistake in the ‘‘ Address to 
the citizens of Massachusetts” urging the repeal of the 
unconstitutional provisions. I am not disposed to argue 
that. We will suppose such to be the result. The change 
made by the act, then, is one by which the marshal can no > 
longer be required to bring in the body of any person held 
by him, but the sheriff is required to take and bring in the 
person held by the marshal. Now it hardly needs an argu- 
ment to show that it must have been intended that the sheriff 
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should do what he is thus commanded to do; that is to take 
the party out of the custody of the marshal into his own 
custody. No other change is made in tiris respect. All the 
requisition upon the marshal is to show cause why he claims 
to detain the prisoner. The provision applies to all cases 
where the United States officer has the custody. 

But it is quite clear that the sheriff has no right to do 
what he is thus commanded to do, if the process in the 
hands of the marshal is lawful. This is now admitted, and 
must be admitted, because the Constitution and laws of the 
United States authorize and require the marshal to hold his 
prisoner, and that authority being superior, the legislature 
had no right to authorize the sheriff to do what he is under 
this change required to do. And this not merely because 
_ the marshal happened to have priority of custody, for it was 
supposed to be known, when the writ was applied for, that 
the marshal had the party in custody. The command is to 
take the party, notwithstanding that fact. The law must 
have been designedly altered for the very purpose of requir- 
ing the sheriff to violate that custody by taking the party. 
Is not the law, then, in its design, and in its effect if exe- 
cuted, in conflict with the law under which the marshal is 
required at the same time to retain the custody? What 
prevents its being executed according to its letter except 
this conflict? The conflict is not accidental, but of purpose. 
It is not one that exists in some unanticipated case. The 
antagonism presents itself in all cases to which the change 
was designed to apply, or can apply. The command is void, 
the sheriff is not bound to obey it, and cannot lawfully obey 
it, because of this antagonism, and this seems, beyond all 
peradventure, to prove the unconstitutionality of the 
change. 
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It will not be an answer to all this, to say that if the process 


under which the marshal holds his prisoner was not regu- 
larly issued, the sheriff may lawfully take the prisoner from 
the marshal, by virtue of his writ. Who shall judge 
whether the marshal’s process is regular or not? Certainly 
not the sheriff. He cannot require the marshal to show his 
process, and if he could, has no power to try, or sit in judg- 
ment upon the question, whether it is or is not valid. That 
is the business of the court. 

I should not have supposed it necessary to press this 
argument with such particularity had it not been argued 
that the law is constitutional, because if the party is in the 
lawful custody of the marshal, the sheriff will not attempt 
to take him, but will merely obey the other command of the 
writ, and summon the marshal to show cause. But why 
shall not the sheriff take the custody? Certainly not, 
because the statute does not purport to authorize it. Cer- 
tainly not, because the writ does not in terms require it. 
The command to take the custody is quite as imperative as 
the command to summon the marshal. In fact, the latter 
command may be said to be only an incident to the taking 
of the custody by the sheriff, for otherwise the writ will lose 
its distinctive character, and will not be a writ of habeas 
corpus, but only a writ of summons to the marshal to show 


cause. It does not summon the marshal to bring in the 


body. Such are not its terms; the sheriff cannot require | 


him to do so, and the marshal will not be in contempt if he 
does not bring his prisoner. What kind of a habeas corpus 
is that? Suppose, if you please, that, according to the de- 
cisions of the supreme court of the United States, when the 
writ from the state court commands the marshal to produce 
his prisoner, he is not bound to do so if the party is held 
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under lawful process, but is only bound to show cause. 
The marshal in neglecting to obey the requirement of the 
writ when directed to him, would do so under the peril of 


being in contempt, and of being punished, therefor, if it was 
found that his process was not regular. Whereas, under 


the present state of the statutes, if it is found that the pris- 
oner is unlawfully detained, the court cannot set him free, 
because he is not there; and nobody is to blame for this 
result ! 

No person can have greater reason than | have to be 
assured of the folly and incompetency of the majority of the 
Legislature of 1859; but I freely acquit them of the super- 
lative stupidity of intending to produce the change which 
they made on this subject, whether the old writ, directed to 
the marshal, may or may not still be issued. They escape 
the imputation of this stupidity, by the fact that they 
intended that the sheriff should obey the command and take 
the prisoner; and if they had had a constitutional right to 
make such a change, it would be the duty of the sheriff to 
serve the writ accordingly. 

I have been informed, that although it may have been one 
of the motives which led to this change of the habeas corpus, 
to take a fugitive slave out of the custody of the marshal, 
and then admit him to bail, and to try all questions by a 
jury under the State law, it was not the motive or the exi- 
gency which led immediately to this legislation of 1859. It 
appears that the committee on the judiciary in the House 
reported a bill providing, that every person arrested or 
imprisoned by reason of the seventh section of the 98th 
chapter of the acts of Congress, approved 8th August, 1846, 
might, as of right, prosecute a habeas corpus, &c. ‘This was 
amended so as to include any person arrested or imprisoned 
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under any act, resolve, or vote, of Congress, or either House 
thereof, and was thus passed and: sent to the Senate, where 
the bill was amended by striking out the whole, and insert- 
ing a provision making this change, so that in case any party 
was held by the marshal, deputy marshal, or other like 
officer of the United States, the writ of habeas corpus should 
issue, commanding the sheriff to take him. In this form it 
was passed in the Senate and sent to the House, referred to 
the judiciary committee, and Increase Sumner of Great 
Barrington, from that committee, reported that ‘it ought 
to pass,’ which it did. As the member from Great Bar- 
rington has united in the Address in favor of the repeal of 
the laws which tend to interfere with the custody of the 
marshal, it is to be presumed that he has seen the error of 
his ways in this particular, and it is to be hoped that others 
will do likewise. 

Now this change covered precisely the case of the fugitive 
slave, in the custody of the marshal, as well as if that was 
its whole object. But admit that another, and the main 
‘object of the change, was to take a recusant witness, who 
should be arrested on a capias issued by a United States 
court, or by Congress, or either House of Congress, out of 
the custody of the marshal or other officer who holds him 
under the process. If that process is lawful, this is just as 
much an unconstitutional exercise of power as the other— | 
not concurrent, not co-ordinate, but brought into operation 
by the exercise, in the first instance, of the authority of the 
United States in making the arrest; and intended to be 
antagonistic to that arrest by and under the power of the 
United States. It will not make the legislation any the 
more constitutional, that it had two unconstitutional pur- 


poses in view instead of one. It is just as nugatory for the 
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one purpose as the other; for if the right of the United 
States court, or of either House of Congress, to issue the 
capias, is to be questioned, the sheriff cannot determine that 
question, and the State has not the right to violate the 
custody of the marshal, under his process, until the question 
is determined, and determined against the lawfulness of the 
arrest. 

It is one of the evils of this anti-slavery crusade against 
the Constitution and laws of the United States, that. by 
means of the ‘ accursed eloquence,” as it has justly been 
denominated, of the declaimers about the rights of ‘ free 
citizens,” meaning thereby the peculiar free citizens, we are 
in danger of being led to regard the government of the 
United States, not as our government, one of which we are 
citizens, and to which, as far as its powers extend, we owe 
a duty equal to, or it may be said superior, to that which we 
owe to our State government, for the reason that so far as 
its powers extend it is the superior government; but, on the 
contrary, we view it as a kind of foreign jurisdiction, to the 
tribunals and organs of which we are not to trust, and 
against which we are to erect bars of prohibition, by the 
interposition of antagonistic State authority. Itis by the 
same process of reasoning respecting the tariff, that South 
Carolina has regarded the government of the Union in the 
same light. She is restive under one operation of the Con- 
stitution and laws of the Union. We are so under another. 
And thus the State organizations, which have been regarded 
as elements of stability and strength to a Republican Union, 
have become elements of weakness and disaster. 

I claim thus to have maintained all that I asserted in my 
first letter respecting the unconstitutionality of the several 
provisions of chapter 144, General Statutes, and something 
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more. I have shown by incontrovertible proof, that the 
express intent and purpose of the act of 1855 was to delay, 
obstruct, and hinder, the execution of the fugitive slave law ; 
that it is well adapted to the end designed; and that it does 
effect that object, if not by taking the fugitive from the 
custody of the marshal and trying all questions by a jury, 
by assuming so to order, and so todo. The act of 1859 is 
of the same character. And therein consists their unconsti- 
tutionality. If the provisions to which objection has been 
made, do not operate, legally, as an entire nullification of 
the fugitive slave law in this State, it is because they cannot 
be executed by the judicial tribunals, on account of their 
conflict with the laws of the United States. But the prac- 
tical effect must be to prevent attempts to reclaim fugitive 
slaves, because of the embarrassments and obstructions which 
they purport to authorize, the penalties they denounce, and 
the anticipation of forcible resistance and defeat, which is ' 
encouraged in the forbidding, so far as is possible, the 
use of military force to prevent riot and bloodshed. | 

And now the question comes to us, as one of right and 
conscience: Ought not these provisions to be repealed ? 

I have been the more earnest in this exposition of their 
true character, because upon the action of the present legis- 
lature respecting this subject, may depend the question of 
the final dissolution of the Union. 

This practical nullification is a wrong done to the slave 
States, excused, in some measure, as has been said, by the 
repeated outrages in those States upon citizens of the free 
States; but not thereby justified. This wrong is principally 
done to the border slave States, in which, comparatively, 
few of these outrages have been committed. The action of 
these border States will determine the question whether the 
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Union shall, or shall not, be dissolved. If they adhere to 
the Union, the attempt at secession by the cotton States, 
will, in all probability, be defeated, without any marching of 
armies, but by a reasonable attempt to execute the revenue 
laws, and by other appliances of a peaceable character; and 
they will be a wiser, and it is to be hoped, a better people. 
But if the border slave States unite in secession, coercion 
will be out of the question. The idea of a border warfare, 
alone the whole frontier, from the Atlantic to Kansas, and 
the marching of invading armies from the North into the 
South, to reduce the people to subjection, is not to be enter- 
tained, even if the result might be submission. If the 
Union cannot be preserved but by a war of extermination, 
it is far better that it should be dissolved. 

If we suppose that there is no danger that the border slave 
States will be drawn into secession, we deceive ourselves. It 
is true that the present industrial interests of the border 
States will not be promoted by a dissolution ; but there are 
ambitious and reckless men there, particularly in Virginia, 
who are urging secession, and who may yet force those 
States into it, as like men have forced the cotton States into 
that measure. The consequence of such a dissolution would 
doubtless be the extinction of slavery in the border States 
at no very distant day, by the flight of slaves to the North 
and by their sale, in some haste, to the South, to prevent 
such an exodus. But the flight would give us a population 
which we do not desire, and would be the cause of quarrels 
and wars which would be to the advantage of neither side. 

We may suppose that in case of a dissolution drawing the 
line between the slave and the free States, we shall be at a 
safe distance from this border warfare. Will it be honest, 
perhaps it may be asked, will it be assuredly safe, for us to 
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stand out in a refusal to repeal these offensive, unconstitu- - 
tional laws, and leave the border free States to take their 
chance of the consequences of a dissolution? Will Pennsyl- 
vania be drawn to us by the cords of love if we thus expose 
her? Will Ohio, with all her free soil principles, thank us 
for a course which tends to give her a hostile frontier along 
her whole Southern border ? Iam assured that she has no 


a personal hberty law,” 


notwithstanding all that has been 
said upon the subject. If she should be alienated, is the 
middle State confederacy, which has been threatend, so 
utterly impossible? In the event of a secession of the bor- 
der slave States, would not the dread of a border warfare 
‘between the free and slave States justify them in any com- — 
bination for their own protection, even if it were accom- 
plished without much regard to the interests of any State 
which, by her persistent refusal to conform to her constitu- 
tional obligations, had contributed to the danger? Doubt- 
less New England could exist by herself; but her interests 
- will not be promoted by such separate nationality; and 
moreover, Massachusetts is not all of New England. 

We may believe that such middle State confederacy can- 
not be organized, on account of a diversity of commercial 
and political interests; and [ admit that it seems to be some- 
what improbable, though not impossible. But there is 
another aspect in which the matter presents itself, which is 
open to no such objections. While I admit the constitu- 
tional right of the slave States to have a fair Fugitive Slave 
Law fairly executed, I shall endeavor in remaining letters 
to show that they have no right to have slavery introduced 
into the Territories ; that the Constitution does not carry it 
there—the opinion of the six political judges of the supreme 
court to the contrary notwithstanding. Congress, however, 
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may allow its introduction. And if Pennsylvania and other 
border free States shall believe that Massachusetts is stolidly 
reposing ‘‘ on her rights as an independent State,” on which 
she so “ unhesitatingly threw herself back ” in 1855, and by 
her persistent refusal to repeal her obnoxious laws is inter- 
posing obstacles to an adjustment of existing difficulties ; 
what shall hinder them from agreeing to the Crittenden—or, 
the Breckinridge—compromise, with strength enough in its 
support to overrule the opposition of Massachusetts and any 
other New England State that concurs in her policy. Such 
a compromise we know already receives large support in 
Pennsylvania. 

And now let us, each and all, submit this question to our 
careful and dispassionate consideration. If we shall alien- 
‘ate other States now in sympathy with us, and thereby 
a compromise is made which permits the introduction of 
slavery into the Territories, present and to be acquired, will 
the retention of the Personal Liberty laws upon our statute 
book furnish to the country or to humanity a satisfactory 


equivalent ? 


Cambridge, January 28, 1861. 





SLAVERY IN THE TERRITORIES. 
No. 1. 


The question respecting the admission of slavery into the 
Territories, is one upon which there is at present an ‘ irre- 
pressible conflict’ of opinion, by reason of the belief which 
prevails, very extensively, among the people of the Southern 
States, that the Constitution secures to them the legal right 
to take their slaves into a territory, and that any act of Con- 
gress restricting the right to hold slaves in a territory is 
unconstitutional and void. And they derive their strong con- 
fidence in this belief from the opinions of a majority of the 
judges of the supreme court of the United States in the case 
of Dred Scott. 

The idea that the Constitution secured the introduction of 
slavery into all the territories, seems to have had its origin in 
the fertile brain of Mr. Calhoun, and to have made its first 
appearance in 1847 or 1848. Prior to that time, so far as I 
am aware, it had not entered into the evil imagination of 
any one’s heart to conceive such an absurdity. 

If the Constitution gives such a right, the provision or 
provisions which confer it were clearly applicable to the ter- 
ritory north-west of the river Ohio, which was a territory of 
the United States on the adoption of the Constitution, and 
thus it must have abrogated the famous ordinance of 1787, 
and have rendered nugatory any law of Congress restricting 
slavery in that territory ; and the applications of a portion 
of the people there for permission to introduce it, were alto- 
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gether unnecessary, and the refusals of Congress a humbug. 
For if the Constitution in one part of it carries slavery into 
the territories, the clause of the Constitution authorizing 
Congress to “ make all needful rules and regulations respect- 
ing the territory, or other property of the United States,” 
must be construed to be in harmony with such part, and 
thus not to limit or control it. Certainly it could not be 
‘needful,’ or proper, to make a rule or regulation which 
- would be in conflict with any right conferred by the Consti- 
tution. It would be preposterous to suppose that the Con- 


stitution, by a grant of power to make needful regulations, 


conferred upon Congress a right to destroy or nullify a por- 
tion of the Constitution itself. 

So, again, if the Constitution gives such a constitutional 
right, as a legal right, which can be asserted and vindicated 
by the courts of the United States, atl the agitation which 
convulsed the country respecting the admission of Missouri, 
the adoption of the Missouri compromise line, the acquies- 
cence in it for so long a period, and the struggle respecting 
its formal repeal—can only be accounted for upon the sup- 
position that the eminent statesmen of that period were but 
very sorry constitutional lawyers; for surely they had in 
1820, occasion to subject the Constitution to a most rigorous 
examination in this respect. 

The very fact that of all the great statesmen who framed 
the Constitution,—those who earnestly advocated it or as 
earnestly opposed it, and those who for half a century after- 
ward administered the government in its legislative, execu- 
tive and judicial departments,—no one had made the discoy- 
ery of an interpretation of the Constitution which would put 
an end to all agitation respecting the extension of slavery ; 
and which must settle also the right of the slave-holder to 
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take his slave into a free State and hold him there; would 
seem to furnish a conclusive argument against such a con- 
struction. I ought to say, however, that it is quite possible 
that the supreme court have got such an admonition upon the 
subject that they will not venture upon the experiment of 
deciding that the Constitution secures a right to the slave- 
holder to introduce slavery into a State where it is prohib- 
ited; but if we are saved from such a decision, it may per- 
haps be owing to the election of Mr. Lincoln and certain 
subsequent events. There is quite as good, and perhaps a 
better, semblance of reasoning for such an opinion than 
there is for a decision that an act of Congress prohibiting 
slavery in a territory is unconstitutional; and a half a 
century of uniform construction does not settle much in 
these days. 

In the department of political and legal theorizing, Mr. 
Calhoun was aman of great enterprise ; and the explora- 
tions of half a century, for the purpose of ascertaining the 
meaning and true construction of the great charter of 
American Union and government, did not deter him from 
claiming to have made new discoveries, which would subserve 
the purposes of his ambition. Many years since I heard 


that he said, when in college, that he would be President of 


the United States, or he would shake the government to its 
foundations. Whether he said it or not, he acted in strict 
accordance with the supposition of such an intention. 
Failing to accomplish his great purpose through the tariff 
and internal improvements, and failing to unite the South — 
on nullification, so as thereby, if need should be, to organize 
a Southern Confederacy, he turned his attention to slavery, 
as a subject upon which, through Southern feeling, a union 
of the South might be accomplished, and the North be ren- 
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dered subservient; or the two sections be brought into 
collision, with a Southern Confederacy as the ultimate result. 
Such was the opinion of Mr. Benton, who had ample means 
for the formation of a sound judgment; and well known 
facts seem to warrant the conclusion. Mr. Calhoun did not 
live long enough to see the fruition of his hopes; but he 
sowed the dragon’s teeth, and the seed, stimulated by the 
super-phosphates of six judges of the supreme court, and of 
Mr. Secretary Floyd, has at last sprung up in hosts of armed 
men, swearing allegiance to secession, and expecting, in the 
strength of their Almighty King Cotton, to go on conquering 
and to conquer. } 

Mr. Calhoun’s first attempt to give to slavery a secure 
lodgment in the Territories seems to have come in the shape 
of a proposed Congressional enactment, extending the Con- 
stitution and certain acts of Congress over the Territories 
of California, New Mexico, and Utah, over which it was 
proposed to erect Territorial governments. Defeated in 
this, and evidently this was not enough, (because such an 
extension depended upon the will of Congress, which could 
not by any direct act of legislation extend the Constitution 
to places where it did not otherwise apply, and because the 
legislation of Congress asserting such a power of extension, 
could not be obtained,) we find very soon an assertion of the 
dogma, that the Constitution extended to the Territories of 
its own force and vigor, without any extension act, and that 
it carried with it protection to slavery there, because the 
owner of property has a right to go there with his property, 
and slaves are property. Mr. Webster met the doctrine at 
the threshold, and controverted it by conclusive arguments. 
He said: ‘* The Constitution is extended over the United 
States, and nothing else. It cannot be extended over any 
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thing except the old States and the new States, which shall 
come in hereafter, when they do come in.” Mr. Clay also 
denied it, saying: “‘ Now, really, I must say that the idea 
that eo instanti upon the consummation of the treaty, the 
Constitution of the United States spread itself over the 
acquired territory, and carried with it the institution of 
slavery, is so irreconcilable with any comprehension or any 
reason which I possess, that I hardly know how to meet it.” 
But he did meet it, and with a force of argument which 
might well convince any one but a predetermined disbeliever. 
Mr. Benton, and other distinguished politicians and jurists, 
utterly repudiated it. Something more was necessary in 
order to secure the object ; and the next move seems to have 
been to make the supreme court a party to the measure, 
and by obtaining what appeared to be a judicial decision of 
the question, to quiet or overrule opposition to it. 

It might perhaps be supposed that judges in the slave- 
holding States, surrounded by the excitement attending 
upon the subject, sympathizing with the advocates of the 
new doctrine, and having to some extent a community of 
interest with them, should, unless restrained by high judicial 
integrity and firmness, ‘listen favorably to argument.’ 
What influences induced a judge residing in a free State to 
make shipwreck of his judicial reputation, by uniting in 
such an attempt to control the legislation of Congress, is not 
so apparent. Itis sufficient for our present purposes, that 
a majority of the judges appear to have been seduced into 
the belief that they had only to express their views upon the 
subject matter, in the shape and form of a judicial decision, 
and the controversy would be settled. If it had been a 
legal question, it would not have been necessary to.settle it 
for the purpose of determining the whole case, so far as 
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Dred Scott and his family were concerned. But Mr. Justice 
Wayne told the story, in a single sentence of his opinion, 
when he said: ‘¢The case involves private rights of value, 
and constitutional principles of the highest importance, 
about which there had become such a difference of opinion, 
that the peace and harmony of the country required the sét- 
tlement of them by judicial decision.’’ Vain hope, infatu- 
ated belief, that their intervention could settle a contested 
political question. Evil was the hour; evil to the peace 
and harmony of the country; evil to the principles of con- 
stitutional law ; evil to the character of the court; evil to 
the reputation of those who concurred in it; when six 
judges of the supreme court of the United States united in 
a sheer usurpation of the powers of Congress, and a gross 
perversion of legal principles; in an interpretation of the 
Constitution which has no warrant in its language, and 
which is in conflict with an unhesitating practical construc- 
tion of half a century, by all the departments of the gov- 
ernment. 

If disunion takes place, it will be occasioned, in some 
measure at least, by this unhallowed interference of the 
judges of the supreme court with the great political question 
of the day; for it is quite clear that many and honest per- 
sons at the South rely upon these opinions to show that 
slave-holders have the right to carry their slaves into the 
territories, and to hold them there in servitude, not only 
irrespective of, but in defiance of, any legislation of Con- 
egress prohibiting slavery there; and they therefore believe, 
very sincerely, that the Republican party is attempting to 
deprive them of a constitutional and legal right. And the 
denial of such right, in the free States, constitutes, so far as 
the border slave States are concerned, the “ irrepressible 
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conflict,” if there be one, between them and the free 
States. 

If the United States are dissevered, I trust we shall have 
the satisfaction, and it will not be a small one, of seeing the 
secession carry with it a portion at least of the political 
judges who by their unwarrantable interference have ren- 
dered the controversy between the different sections of the 
country, upon this subject, of more difficult adjustment. 
And it may serve as an admonition to those of them who 
remain, to confine themselves hereafter within the proper 
sphere of their judicial duties. 

Let me not be misunderstood. Ihave in former letters 
referred to the judgments of the supreme court as matters 
of authority. Perhaps some one may ask, have you no 
respect for the opinions of the judges of a court whose judg- 
ments you cite as conclusive? I answer: No respect what- 
ever for their opinions or judgments when the court 
transcends its jurisdiction, usurps the powers of another 
branch of the government, and perverts facts and legal 
principles to subserve political purposes. 

A particular examination of some portions of the Dred 
Scott case, will justify this language, strong as it may 


appear to be. 


Cambridge, February 4, 1861. 
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Slavery in the Territories....No. 2. 


I do not propose to examine at large the demerits of the 
decision in the case of Dred Scott. The part of it which 
attracts present attention is that which assumes to deter- 
mine, as a legal conclusion, that the Missouri Compromise 
of 1820, restricting the admission of slavery north of lati- 
tude 36° 80’, was unconstitutional and void; the reason 
being, that the Constitution extends over the Territories of 
the United States, and secures to slave-holders the right to 
enter the Territories with their slaves, and the right to hold 
them there in despite of any attempt at prohibition by 
Congress. 

The determination of that question—even supposing it to 
be a legal question—was not only wholly unnecessary, but the 
effort to reach it was quite extraordinary. The majority of 
the judges held, that because Dred Scott was of African 
blood, and descended from slaves, he was not a citizen of 
the United States; that he could not therefore sue in the 
courts of the United States; and that the court in which 
the suit was commenced had no jurisdiction, for that reason. 
This settled the disposition to be made of that case and of 
any other suit which he might commence in the courts of 
the United States, and there was already a decision against 
him, in a suit for his freedom, in the supreme court of Mis- 
sourl. Nothing farther was required to a final determina- 
tion of his claim to freedom. It was certainly a strange 
proceeding, that the supreme court, without any necessity, 
should go farther under such circumstances. 


ne 
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Again, if the merits of the case had been regularly under 
consideration, the court might, on their own principles, 
have come to the conclusion that Scott and his children 
were not free, without any opinion respecting the constitu- 
tionality of the Missouri Compromise act. Scott had been 
held as a slave in Missouri. His master, Dr. Emerson, 
took him to Illinois and held him asa slave there. He 
then took him to Fort Snelling, west of the Mississippi, at that 
time part of the Wisconsin Territory, now part of Minnesota, 
where Scott married a negro woman held as a slave by 
another person; and Dr. Emerson afterward purchased her, 
and held Scott and his wife and child as slaves there, 
and took them thence to Missouri, holding them as slaves 
there. The six judges held that Scott was not free by rea- 
son of his having been taken to the free State of Llinois, 
because he did not claim his freedom while in that State. 
That having been held in Illinois as a slave, and carried 
back to Missouri, the laws of the latter State determined 
whether he was or was not a slave; and assuming to admin- 
ister the laws of Missouri, and not those of the United 
States, they determined that his residence in [linois did not 
operate to set him free. So had said a majority of the 
judges of the supreme court of Missouri. Now, by a similar 
process of reasoning, the six judges might have held, that 
the residence of Scott and his wife in the Territory was like 
his residence in Illinois in its operation upon the question 
of freedom; and that being actually held as slaves in the 
Territory, and then carried to Missouri, they were by the 
laws of Missouri still slaves. And this would have settled 
the whole case upon its merits, that is to say, its legal merits, 
in that tribunal. These circumstances serve to show that 
there was a determination to reach the question whether 
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Congress could prohibit slavery in the Territories, not be- 
cause that was necessary to a full determination of the 
private rights of Dred Scott, but because, as was said 
by Mr. Justice Wayne, the case involved constitutional prin- 
ciples of the highest importance, ‘ about which there had 
become such a difference of opinion that the peace and har- 
mony of the country required the settlement of them by judi- 
cial decision.” 

With this evidence before us that the judges not only 
went beyond what the case required, but went beyond what 
was necessary, on their own principles, to determine the 
case on its merits, it should surprise no one to find that the 
questions which they undertook to settle, because in their 
opinion ‘the peace and harmony of the country required 
the settlement of them by judicial decision,’ were political 
questions, with which the court had nothing to do. It is 
fairly to be inferred that such was the fact from the opinions 
themselves. If they are not to be characterized as good 
specimens of stump oratory, parts of them might form very 
respectable portions of a Congressional debate.* Mr. Justice 


* Witness the following extract from the opinion of Mr. Justice Daniel: 

“In this attempt there is asserted a power in Congress, whether from 
incentives of interest, ignorance, faction, partiality, or prejudice, to bestow 
upon a portion of the citizens of this nation that which is the common 
property and privilege of all—the power, in fine, of confiscation, in retri- 
bution for no offence, or, if an offence, for that of accidental locality only. 

‘It may be that, with respect to future cases, like the one now before 
the court, there is felt an assurance of the importance of such a preten- 
sion; still the fullest conviction of that result can impart to it no claim to 
forbearance, nor dispense with the duty of antipathy and disgust at its sin- 
ister aspect, whenever it may be seen to scowl upon the justice, the order» 
the tranquility, and fraternal feeling, which are the surest, nay the only 
means, of promoting or preserving the happiness and prosperity of the 
nation, and which were the great and efficient incentives to the formation 
of this government.” 


he 
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Campbell speaks flippantly of what is “thought their fort 


by our adversaries ;” 


meaning thereby those who contend 
that Congress had a right to exclude slavery from the terri- 
tories ; including, it would seem, Mr. Webster and Mr. Clay, 
who had made speeches in Congress in favor of the right of 
restriction, and Justices McLean and Curtis, who dissented 
from the opinion of the court. Ihave no recollection of 
ever seeing a similar instance of partisanship by a judge, in 
delivering a judicial opinion ; but I have seen many in Con- 
gressional debates, and the fair conclusion is, that ‘ our 
adversaries”’ were our political adversaries. The judges 
of a legal tribunal, in delivering their judicial opinions, 
never have adversaries. Mr. Justice Catron speaks of 
“the question of infraction of the treaty’ through which 
Louisiana was acquired, by a supposed act of Congress, 
drawing the line, north of which slavery should not exist, 
on the thirtieth degree, as a question upon which no one 
would doubt what the decision of the court would be; as if 
the infraction of a treaty by an act of Congress was a proper 
matter for the interference and control of the court. And 
he said ** The Missouri Compromise Line was very agygrres- 
sive;”’ leading to one of two inferences, to wit: either that 
he was discussing a political question, or that if the line had 
been somewhat farther north, the act might, in a legal 
point of view, have been constitutional. 

But admit that the phraseology and general course of the 
opinions furnish only prima facie evidence that the ques- 
tion under the consideration of the court was a political 
question ; the fact that the question of restriction had, from 
the time of its first agitation up to 1847, and for years 
afterwards, been considered a political matter, for the decision 
of Congress, might well be considered as determining its 
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true character by an unhesitating practical construction. 
This, however, seems not to have been enough for the six 
judges, and I propose now to follow out what they saw fit to 
treat as a legal question, to some of its legal results, as 
deduced from their opinions. 

If the provision in the Constitution authorizing Congress 
to ‘‘make all needful rules and regulations respecting the 
territory or other property belonging to the United States,” 


applies to territory acquired after the adoption of the Con- — 


stitution, it would seem to settle the power of Congress in 
reference to this question; for in the absence of any consti- 
tutional restriction, limiting this clause, Congress must 
judge what rules and regulations were ‘“ needful.” The 
existence of slavery in some of the States, even if slaves 
were regarded as property, could not operate as a limitation 
upon this power. We find, accordingly, a most labored 
effort, in the ‘ opinion of the court,” to show that the clause 
does not apply to such after-acquired territory. For myself, 
I freely admit that it was not inserted in the Constitution 
with reference to any such territory, but my reason for this 
admission is altogether different from the reasons suggested 
by the court. My reason is, that the Constitution was 
made for the United States, as limited by the treaty of 
peace; that it looked to no acquisition of foreign territory— 
and of course contained no provision for the government of 
any such territory. And then it follows, “as the night the 
day,’ that the Constitution does not extend itself over any 
newly acquired foreign territory, nor can Congress extend 
it over such territory while it remains in a territorial con- 
dition. And it will follow, also, as an inevitable conclusion, 
that all questions respecting the government of -such terri- 
| tory are political and not legal or judicial questions. ‘It 
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needs no ghost come from the grave” to assure us that a 
clause in the Constitution providing directly for the acqui- 
sition and government of farther territory, to be afterward 
admitted as States, would have most effectually secured the 
rejection of the Constitution; probably by the votes of all 
the New England States, as well as others. Besides, such 
provision, looking to the dismemberment of some foreign 
government,-might have been justly regarded as offensive 
by Great Britain or Spain. But there are powers through 
which territory may be acquired, incidentally, although they 
were not inserted for that purpose. And when acquired, it 
is held by the sovereignty of the United States, as a nation, 
(not as a compact,) and the sovereignty or nation which 
holds it must provide for its government. The opinion of 
the court in Dred Scott’s case admits this. (See 19 How- 
ard’s Reports, 448.) A better authority, however, to show 
that such may be the just conclusion, is found in 1 Peters’ 
Supreme Court Reports, 542. 

Some one may ask: “If this be so, how is it that new 
States are admitted, formed from such after-acquired terri- 
tory ; because, on that principle, the provision in the Con- 
stitution allowing the admission of new States cannot be 
construed as applying to new States formed from such terri- 
tory?’ The six judges assume, without reasoning, that the 
provision authorizing the admission of new States does apply 
to States formed out of such territory. But this is alla 
mistake, or a perversion. The Constitution containing no 
express provision for the acquisition of foreign territory, so 
that it is acquired only by the exercise of a power, broad 
enough to be sure, but not inserted for any such purpose ; 
and there being no provision for the government of any 
such territory when acquired; it is preposterous to say that 
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the express provision for the admission of new States had 
reference to States to be’ formed out of territory which it 
was not proposed to obtain. And it can be conclusively 
shown that this constitutional provision for the admission 
of new States, had reference to States to be formed out of 
territory and out of States then within the limits of the 
United States. The discussion of that subject is foreign to 
the present purpose. But any competent investigator may 


find abundant proof, supporting this position, in the history — 


of the adoption of the Constitution. And, without any 
inordinate vanity, I may claim to have shown the proof, 
in an ‘ Address before the citizens of Cambridge, October 
1, 1856.” | 

It may be asked again, ‘‘How, then, are the States, 
formed from such territory, in the Union, and under the 


Constitution ee? 


The answer is, that Congress has assumed 
the power to admit them, and the legislative department of 
the Union having admitted them, allowed them a repre- 
sentation, and extended the laws of the United States over 
them, with their assent, they are necessarily in the Union 
by the exercise of the authority which admits States; and 
they cannot be ousted. The Constitution is extended over 
them by the acts of admission, as it was extended over 
the States North-west of the Ohio, Vermont, and other 
States, within the limits of the United States, on their 
admission. The admission of Texas, which was never a 
territory of the United States, shows this. Any one who 
examines the history of the acquisition of Louisiana, and of 
the admission of the ungrateful State of that name, will see 
that Mr. Jefferson was clearly of opinion that an amend- 
ment of the Constitution was necessary in order to the 
admission of States outside of the original limits. But his 
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political friends showed him a practical way of amending 
the Constitution without the embarrassment of a formal 
_ addition to that instrument. 

To return to the law of the territories, and to show far- 
ther that the question whether slavery shall be admitted is a 
political question, let us examine and see to what inevitable 
conclusions the doctrine of the six judges, that it is a legal 
question, settled by the Constitution, will lead us. In the 
‘‘opinion of the Court,” delivered by Mr. Chief Justice 
Taney, they say: ‘‘ When the territory becomes a part of the 
United States, the Federal Government enters into posses- 
sion in the character impressed upon it by those who created 
it. It enters upon it with its powers over the citizen strictly 
defined and limited by the Constitution, from which it de- 
rives its own existence, and by virtue of which alone it con- 
- tinues to exist and to act as a government and sovereignty. 
It has no power of any kind beyond it; and it cannot, 
when it enters a territory of the United States, put off its 
character and assume discretionary or despotic powers which 
the Constitution has denied to it. It cannot create for itself 
a new character separated from the citizens of the United 
States, and the duties it owes them under the provisions of 
the constitution. The territory being a part of the United 
States, the government and the citizen both enter under the 
authority of the constitution, with their respective rights 
defined and marked out; and the Federal Government can 
exercise no power beyond what that instrument confers, nor 
lawfully deny any right which it has reserved.” * * * 

“The powers of the Government, and the rights of the 
citizen under it, are positive and practical regulations plainly 
written down. The people of the United States have dele- 
gated to it certain enumerated powers and forbidden it to 
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‘ exercise others. Jt has no power over the person or prop- 
erty of a citizen but what the citizens of the United States 
have granted. And no laws or usages of other nations, or 
reasoning of statesmen or jurists upon the relations of master 
and slave, can enlarge the powers of the Government, or 
take from the citizens the rights they have reserved. And 
if the constitution recognizes the right of property of the 
master in a slave,and makes no distinction between that 
description of property and other property owned by a citi- 
zen, no tribunal, acting under the authority of the United 
States, whether it be legislative, executive or judicial, has a 
right to draw such a distinction, or deny to it the benefit of 
the provisions and guaranties which have been provided for 
the protection of private property against the enroachments 
of the Government.” 

‘¢ Now as we have already said in an earlier part of this 
Opinion, upon a different point, the right of property in a 
slave is distinctly and expressly affirmed in the constitution. 
| The right to traffic in it, like an ordinary article of merchan- 
dise and property, was guarantied to the citizens of the 
United States, in every State that might desire it, for twenty 
years. And the Government, in express terms, is pledged 
to protect it in all future time, if the slave escapes from his 
owner. This is done in plain words—too plain to be mis- 
understood. And no word can be found in the Constitution 
which gives Congress a greater power over slave property, 
or which entitles property of that kind to less protection, 
than property of any other description. The only power 
conferred is the power coupled with the duty of guarding and 
protecting the owner in his rights. 

‘¢ Upon these considerations, it is the opinion of the court 
that the act of Congress which prohibited a citizen from 
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holding and owning property of this kind in the territory of 
the United States north of the line therein mentioned, 
is not warranted by the Constitution, and is therefore 
void, &c.”’ 

I have made extended extracts in reference to this point, 
in order that the six judges may have the benefit of all the 
truisms contained in them; and I have italicized several 
sentences which I shall have occasion to refer to, in their 
bearing and operation upon the conclusion that the Consti- 
tution carries slavery into the territories. The reasons thus 
set forth, to show why Congress cannot prevent the intro-: 
duction of slavery, have a further and marked significance 
in relation to the question: What power has Congress over 
it after it gets there ? 

But let us first inquire what this slavery is, which the 
Constitution, through the instrumentality of these six 
judges, introduces into a territory despite the prohibition of 
Congress? It is an absolute power, unmitigated, unre- 
strained and unregulated ; power, without responsibility, on 
the part of the master; absolute subjection, unlimited, 
unprotected and unresistant—subjection without redress— 
on the part of the slave. In order to show this, I will not 
stop to consider what would be the relation of master and 
slave in a territory into which settlers had entered before 
any territorial government had been organized, as in the 
case of California; but take the case of a territory duly 
organized by act of Congress, and where, of course, there 
is a body of law existing for the government of the popula- 
tion. Suppose that Congress, believing the opinions of the 
six judges to be an attempt to usurp legislative power, and 
an infringement of the powers of Congress, inserts into the 
act for the organization of the territory a prohibition against 
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the existence of slavery there. The legislature of the terri- 
tory, supposing it to have one, (which, however, is not a ~ 


legal nor even a political necessity,) does not assume to pass 
any law regulating the relation of master and slave, which, 
according to the organic act, cannot have any existence 
there. The slave-owner enters with his slaves, the Consti- 
tution in his right hand, and the opinion of the six judges 
in the matter of Dred Scott in his left. Now I ask, with all 
due respect to the opinion of any body who entertains the 
supposition that there is a semblance of constitutional law 
in the opinion thus expressed, what law, or code of laws, is 
to determine the right and power of the master over his 
slave, and to regulate their exercise? There is nothing in 
the Constitution, which the slave-holder carries with him, 
which prescribes what he may do with his slave, or what he 
he shall forbear to do. The judges say that it authorizes 
him to take him there, and hold him as property. That is 
all. There is no law of Congress mitigating the servitude, 
-or controlling the power of the master. Congress prohib- 
ited the existence of the slavery, but the prohibition is void. 
There is no statute of the territorial legislature restrain- 
ing the passions of the master, regulating the service, limit- 
ing the subjection, or protecting the slave; for the legisla- 
tive authority of the territory does not recognize the ‘servi- 
tude. ‘That is the beneficent office of the Constitution. 
The slave-holder does not, and cannot, carry with him the 
slave code of the State from which he emigrated, and which 
regulated his rights and duties while there. If he might, 
there would be as many slave codes in a single territory as 
there were States from which the slave-owners came, and 
the laws on that subject would soon be in inextricable con- 
fusion. The supreme court sent the slavery there, but it 
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‘may be presumed that there are some things that the 
supreme court cannot do. The six judges cannot compel 
Congress or the territorial legislature to enact a slave code 
for the territory; neither can they pass a law themselves 
to regulate the ‘peculiar institution”? which they have 
introduced. After the decision in Scott’s case, how- 
ever, | ought, perhaps, to say this with some hesitation. 
The inevitable consequence is just what I have stated it 
to be. The right of property which the slave-holder carries 
with him into the territories, under such circumstances, is 
an absolute uncontrolled right, regulated and restrained by 
no law, and of course without responsibility to law. He 
may kill his slave whenever it suits his convenience, without 
any legal responsibility for the act; and he may eat him 
afterwards if it is his pleasure so to do. This is the consti- 
tutional right of the slave-holder, as fairly deduced from 
the opinions of the six judges. It is a consequence of their 
doctrine, from which they cannot escape. Ido not state it 
too strongly. The decisions of the judicial tribunals in the 
slave States assume, as they must assume in general, that 
the local law, and that alone, regulates the relation of mas- 
ter and slave. And, treating the slave as property, in the 
absence of State legislation limiting and controlling the 
power of the master, his irresponsibility, even for the killing 
of his slave, has been emphatically and unhesitatingly 
asserted. It is true that in two early cases, one in Missis- 
sippi and one in Tennessee, it was held the killing of a slave 
might be murder, or manslaughter, at the common law. 
But the principle upon which these decisions were founded 
was examined and controverted in Georgia, and in that 
State, and in North and South Carolina, also, it is held that 
the common law is not applicable to slaves. Let the supreme 
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court of Georgia speak upon this subject, which they do in 
this language: ‘* The civil rights of the master do not apper- 
tain to the slave; of these he can have none whatever.” * * 
‘¢ Tt is absurd to talk about the common law being applicable 
to an institution which it would destroy.” * * ‘Licensed 
to hold slave property, the Georgia planter held the slave as 
a chattel; and whence did he derive title? Hither directly 
from the slave-trader, or from those who held under him, 
and he from the slave-captor in Africa. The property in 
the slave in the planter, became thus just the property of the 
original captor. Inthe absence of any statutory limitation 
upon that property, he holds it as unqualifiedly as the first 
proprietor held it; and his title and the extent of his property 
were sanctioned by the usage of nations, which had grown 
into a law.’ * * * There is no sensible account to be 
given of property in slaves here but this. What were, then, 
the rights of the African chief to the slave which he had 
captured in war? |The slave was his, to sell, or to give, or 
to kill.”’—9 Georgia Reports, 579, 580—Neal v. Farmer. 

And so it follows, logically, from the opinion of the six 
judges, that the barbarism of Africa is introduced into the 
territories of the United States, by the Constitution, and 
protected there. A more odious libel upon the Constitution 
cannot well be imagined. The iniquity of the usurpation — 
through which it is promulgated, is only exceeded by the 
atrocity of the result. 

But this is not all. 


Cambridge, February 14, 1861. 
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Slavery in the Territories....No. 3. 


¢ 


Upon the hypothesis that the constitution, (there being 
no provision in it for the acquisition of foreign territory, 
and the formation of States out of such territory,) does 
not extend itself over territory acquired by conquest or 
by treaty, but that such territory is left to fall under the or- 
dinary rules of public law, there is no difficulty respecting 
the regulation of slavery, or any other domestic institution 
or relation, there, while it is under a territorial organiza- 
tion. The laws of the country from which it was acquired, 
and which were in operation for the government of the 
inhabitants, remain in force until abrogated by Congress. 
If those laws prohibit slavery, it cannot subsist there until 
it is permitted. If they allow it, then it exists until for- 
bidden, and it is regulated in the mean time by such rules 
as those laws prescribe for the limitation and restraint of 
the power of the master. And so of the other relations of 
life. The local courts remain for the administration of 
justice according to laws adapted to the wants of the inhab- 
itants for the time being. Such alterations may be made 
upon the organization of the territory, and from time to 
time, as circumstances require. If the territory acquired 
is inhabited by Indians only, it may be supposed that no 
law of civilization exists there until it is introduced by the 
authority of Congress. 

Suppose that, with a humble resignation to our “ manifest 
destiny,” we take another slice of Mexican territory, con- 
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taining a large population. There are laws already existing 
adapted to the existing civilization there. Any sudden in- 
troduction of the laws of the United States, without a 
change introducing the local municipal law of some State, 
also, would produce incongruity ; for the laws of the United 
States are founded, to a considerable extent, upon the leg- 
islation of the different States, adopting the State laws as 
the basis of the national jurisprudence. And the immediate 
substitution of the municipal regulations of any one of the 
United States would compel the conquered inhabitants to 
transact their daily affairs according to principles which 
they did not comprehend; would provide for an adminis- 
tration of justice of the details of which they had no con- 
ception; and would subject them to penal consequences 
of which they could have no anticipation. Well, Congress, 
aware of all this, in its wisdom, organizes the territory by 
the appointment of a territorial governor, and with a few 
simple provisions conferring upon him certain power and 
authority, considers its present duty performed. But the 
six Judges say that the constitution forthwith extends itself 
over this territory. Now I should like to know what the 
constitution is going to do with itself after it gets there. 
It can enact no laws, and it carries none with it, either Na- 
tional or State. It provides that the trial of crimes shall be 
by jury, but there is no law for summoning or organizing a 
jury, or directing the place of trial; and if twelve men 
could be got into a jury box, somewhere, they would have 
no sufficient knowledge what they were to do, or on what 
principles they were to do it. This may serve as an exem- 
plification of the operation, in other respects, of this self- 
extended constitution ; which was made for States and not 


for Territories. The six judges, referring to divers consti- 
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tutional provisions, specify several things which they say 
Congress could not do there, because forbidden by the con- 
stitution. Most of them are matters which Congress would 
have no temptation to do. Among them, it is said, — ‘+ Nor 
can Congress deny to the people the right to keep and bear 
arms, nor the right to trial by jury, nor compel any one 
to be a witness against himself in a criminal proceeding.”’ 
Really! if the constitution does forthwith secure to the 
people of a conquered province the right to bear arms, it is 
certainly the most strange and wonderful constitution that 
was ever heard of. The proposition is pre-eminently pre- 
_posterous. The denial of the right, and the disarming of 
the people, may be the very things which are necessary to 
prevent a revolt. How the people are to get a trial by jury 
until Congress provides for it, the six judges do not explain. 
And if Congress should make a law requiring a party ac- 
cused to submit to a full examination, and thus compelling 
him, if guilty, to be a witness against himself; Cwhich 
perhaps is not a very strange law to a foreigner, out of the 
British dominions,) until it shall please Congress to extend 
the jurisdiction of the supreme court over the territory, 
what are the six judges going to do about it. Are they 
quite clear that the constitution or laws of the United States 
will authorize the court to interfere, before any act of Con- 
gress provides for the exercise of their power, or for the 
organization of judicial tribu nals in the territory ? This 
illustration of their position that the constitution extends 
itself over the territory, furnishes very cogent evidence that 
the question is political and not judicial, and that their inter- 
ference was wholly unwarrantable. 

It may be objected that if the constitution is not extended 
over the territories, Congress can govern them by an arbi- 
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trary power ;—that there is no restraint upon the exercise 
of its authority. The objection seems plausible, but it is 
theoretical, and not practical. Congress is the legislative 
department of the government, elected according to the 
constitutional safeguards. The legal presumption, (con- 
tradicted in some particular instances I admit,) is, that 
Congress is not made up of bullies and blackguards, and 
that the rights of the people inhabiting the territories may 
be safely entrusted to the guardianship of the national 
legislature, during the time of their territorial existence. 
Such has been the practical construction, from the necessity 
of the case, in the absence of a constitutional provision. 
No territorial government has been organized according 
to the requisitions of the constitution, supposing that instru- 
ment to extend over the territories. The act of 1804, 
erecting Louisiana into two territories, provided that the 
legislative powers should be vested in the governor, and in 
thirteen of the most discreet persons in the territory, to 
be called the legislative council, who should be appointed 
annually by the President of the United States, and whose 
legislative powers should extend to all rightful subjects 
of legislation, subject to certain limitations. It extended 
certain enumerated acts of Congress over the territory, and 
made provision that the laws in force in the territory, not 
inconsistent with the provisions of the act, should remain 
in force until altered or repealed by the legislature. This 
was the practical popular sovereignty in the territories 
under Mr. Jefferson’s administration. The judges of the 
superior court were appointed for the term of four years, 
instead of good behavior. 

It may be noted here, that in this earliest act for the 
organization of a territory outside of the original limits 


Pita ne NS THE CR RRIT ORT ES. TT 


of the United States, Congress regulated the introduction 
of slaves just as far as that body pleased, by provisions 
prohibiting any person from bringing into the territory any 
slave from any place without the limits of the United States, 
or any slave from any place within the United States, if 
such slave had been imported since May 1, 1798; and 
enacting that no slaves should be introduced except by a 
citizen of the United States removing: into the territory for 
actual settlement, and being at the time the bona fide owner, 
and that every slave brought in contrary to the provisions of 
the act should be entitled to, and receive, his freedom. 

The residue of the province of Louisiana, not embraced 
in the territory of Orleans, was called the district of Loui- 
siana. And it was provided, that the executive power of 
the governor of the Indiana territory should extend to and 
be exercised in the district; and that the governor and 
judges of the Indiana territory, (who, by the by, were 
appointed for a term of four years,) should have power to 
establish inferior courts within the district, and prescribe 
their jurisdiction and duties, and to make all laws which 
they might deem conducive to the good government of the 
inhabitants. There were provisos that no law should be 
valid which should be inconsistent with the constitution 
and laws of the United States, and for securing certain 
rights to the inhabitants, but there was no recognition of 
a right to hold slaves in the district, nor any thing restrain- 
ing the governor and judges from passing a law prohibiting 
entirely the introduction of slaves. 

The territory of Florida was organized in 1822, in a 
manner similar to that of Orleans, as above stated. 

The acts for the organization of the territories of Wash- 
ington, Kansas, and Nebraska, in 1854, contain provisions 
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for the appointment of judges by the President, or President 
and Senate, who were to hold their offices for the term of 
four years, and until their successors were appointed. If | 
the constitution extended itself over these territories, all 
the appointments of judges were in conflict with the pro- 
vision of the constitution, that the judges, both of the 
supreme and inferior courts, shall hold their offices during 
good behavior. , 

Will the supreme court hold that the supposed judicial 
acts of all the judges appointed in these and other terri- 
tories, have been void, because they were not appointed 
according to the constitution. Will they even decide that 
the judges were officers de facto, and so that their doings 
were valid so far as third persons were interested in them, 
but that the judges themselves were wrong-doers ;—tres- 
passers when by their process the property of any one was 
seized; and homicides when through their sentence any 
one has been hung; the execution being valid so far as the 
marshal was concerned who executed the sentence; but 
being a mourder on the part of the judges, they not being 
judicial officers de jure. 

These considerations may well lead us to the conclusion 
that where territory is acquired outside of the original 
limits of the United States, it may, and in some instances 
must, be governed outside of provisions of the constitution 
which were not intended for such a contingency. If we 
acquiesce in the acquisition of such territory, we may trust 
the members of the national legislature to provide for its 
government, in the exercise of their discretion, under their 
responsibility to their constituents and to the civilization of 
the age. Some things may be done unwisely. Party inter- 
ests may lead to oppression, as in the case of Kansas; (in 
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which, however, the outrageous wrong was on the part of the 
Executive, and not by Congress;) but any attempt of the 
supreme court to interpose its judicial power for the govern- 
ment of such territory, instead of, and in opposition to, the 
will of the political power to which it rightfully belongs, will 
only be productive of much greater, because more wide 
spread, mischief. The court cannot provide for the admin- 
istration of justice in such territory. Take again the case 
supposed of a further acquisition of territory from Mexico. 
The Mexican law forbids slavery. Congress has appointed 
a governor, and has not legislated farther. A slave-holder 
goes there with his slaves, and the alcalde, or other judicial 
officer, sets them free. Will the supreme court issue a 
mandamus, or sustain a writ of error for the reversal of the 
decree ? 

But let us examine this doctrine that the constitution 
carries slavery into a territory, and protects it there, in its 
application to a territory for which Congress has undertaken 
to provide a body of municipal law. 

In all cases where slavery exists in a State, unless there is 
some constitutional provision regulating it, the State consti- 
tution, either in express or general terms, gives ample power 
to the legislative department to provide rules and regula- 
tions for limiting and controlling the power of the master. 
Every slave State has its slave code or laws for this pur- 
pose ; and the absolute right, which, according to the deci- 
sion in Georgia, would otherwise exist, is thus modified. But 
if the constitution of the United States extends over the ter- 
ritories, and carries slavery there and protects it, and if 
Congress Jegislates for the territories wnder authority given 
by the constitution, as the six judges assume that it does, 
there is no power in Congress, by its legislation, to limit and 
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control the power of the master, and any attempt so to do 
must be void. This is a legitimate result from the opinion 
of the court as delivered by Mr. Chief Justice Taney. That - 
opinion, as we have seen, denies emphatically that the clause 
of the constitution empowering Congress to make rules and 
regulations respecting the territory or other property belong- 
ing to the United States, applies to the government of the 
territories. And the court say in other parts of the opinion, 
—‘‘as there is no express regulation in the constitution 
defining the power which the General Government may exer- 
cise over the person or property of a citizen in a territory 
thus acquired, the court must necessarily look to the pro- 
visions and principles of the constitution, and its distribution 
of powers,” &c. ‘‘ What is the best form ”’ [of organization ] 
‘‘must always depend on the condition of the territory at the 
time, and the choice of the mode must depend upon the 
exercise of a discretionary power by Congress, acting within 

the scope of its constitutional authority, and not infringing 
- upon the rights of person or rights of property of the citizen 
who might go there to reside or for any other lawful pur- 
pose.”’ ‘*The powers of the Government and the rights and 
privileges of the citizen are regulated and plainly defined by 
the Constitution itself.” “It” [the Government,] “ enters 
upon it” [the territory,] ‘‘ with its powers over the citizen 
strictly defined and limited by the Constitution.” ‘The 
Government and the citizen both enter it under the authority 
of the constitution, with their respective rights defined and 
marked out; and the Federal Government can exercise no 
power over his person or property beyond what that instru- 
ment confers,’ &c. I have cited some of these passages 
more at large in the previous number. 
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Now it is beyond question that the constitution confers no 
power, in terms, upon Congress to enact a slave code, or to 
provide any rules and regulations to limit the power of a 
master over his slave. It confers no power to legislate gen- 
erally, except over the district which may become the seat 
of government, and places purchased for the erection of 
forts, magazines, &c., unless the clause respecting rules and 
regulations for the territory is applicable. Much less does 
it confer upon Congress any power to limit and control, or 
modify, any right conferred by the constitution itself. 

I claim to have shown in my last letter that, upon the 
doctrine asserted by the six judges, the slave-holder who 
enters a territory where slavery is prohibited by act of Con- 
gress, enters with a constitutional right of absolute power 
over his slave. He cannot enter with any smaller constitu- 
tional right, by reason of any act of Congress which attempts 
to limit and control his rights. Will any one look at the 
grants of power to Congress, in the Constitution, and tell me 
which authorizes the enactment of slave codes for the terri- 
tories ? | 

The same principle leads to the conclusion that the terri- 
torial legislature cannot limit the absolute power of the 
slave-holder. If the citizen enters the territory with his 
rights and privileges regulated and plainly defined by the 
Constitution ;—if the government enters upon it with its 
power strictly defined and limited; if they both enter upon 
it with their respective rights defined and marked out; and 
the government can exercise no power over his person or 
property beyond what that instrument confers ;—(all which 
is elaborately set forth in order effectually to secure the 
right, whatever it is, with which the citizen enters ;)—AND 
IF the right with which he enters, is, as we have seen it to 
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be, according to the principles of the six judges, the right 
of absolute power over his slave as property, assuredly there 
is nothing to be found in the constitution authorizing the 
territorial legislature to limit or control that constitutional 
right, either through any grant from Congress, or by any 
legislative power emanating from any popular sovereignty 
in the territory, for there can be none overriding, or over- 
ruling, the constitution. According to the opinions of the 
six judges, the constitutional right to enter the territory is 
an unqualified right, except so far as we may find in the 
constitution some strictly defined and limited power marked 
out, to modify and control it; and we find none. LHven 
a general power of legislation, such as exists in relation to 
the District of Columbia, would hardly seem to be suffi- 
cient; but such a power is nowhere defined and marked 
out, for this purpose. 

Nor is it readily perceived how the people of the territory, 
when they form a state government, can either abolish or 
control this constitutional slavery which has thus obtained 
a lodgment in the territory. They cannot by their con- 
stitution infringe upon a right guaranteed by the consti- 
tution of the United States. 

Perhaps it may not be amiss to remark here, that upon 
the principles asserted by the six judges, this peculiar 
property possesses constitutional rights and privileges which 
no other species of property can claim ; for the constitution 
does not recognize any right of property in horses, cattle, 
sheep, dogs, &c., nor contain any guarantees respecting such 
property ; and the introduction of such animals into a 
territory may be prohibited, should Congress in its wisdom 
perceive any good reason for the prohibition. [Mr. Justice 
Daniel said, ‘‘ that the only private property which the Con- 
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stitution has specifically recognized, and has imposed it as a 
direct obligation both on the States and on the Federal Gov- 
ernment to protect and enforce, is the property of the master 
in his slave; no other right of property is placed upon the 
same high ground, nor shielded by a similar guaranty.”’ ] 
But let us pursue the principles of the six judges in the 
case of Dred Scott to their legitimate consequences in 
another direction. Whether or not the constitution of the 
United States extends over the territories while under a 
territorial government, there is no question that it extends 
over all the states of the Union. Now if it be true that 
the constitution recognizes slaves as property, and therefore 
authorizes the owner to take them with him as property 
into a territory, and hold them there as slaves, against 
the prohibition of Congress, by the same reason he may 
take them to a free state, and hold them there as slaves, 
temporarily at least. Itis not necessary to inquire what 
his rights may be if he voluntarily becomes a citizen of a 
free state. Entering the free state as a citizen of another 
state, with his slaves, fora temporary purpose, the six 
judges cannot hold, consistently with their principles, that 
the slaves become free; for if the constitution recognizes 
aright of property which is paramount to the laws of 
Congress, it must also, thus far, be a right paramount to 
the laws, and even to the constitution, ofa state. ‘‘The 
citizens of each state shall be entitled to the privileges and 
immunities of citizens in the several states.” ‘‘ No person 
shall be deprived of life, liberty, or property, without due 
process of law,’ &c. This right of coming within the free 
states, with slaves, for a temporary purpose, and of passing 
through such states, is strenuously maintained by many 
southern politicians ; and perhaps while I am writing the 
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supreme court are making up this very decision in the 
‘‘Lemmon case,’ which occurred in the city of New 
York. Well, we have the slave-holder thus duly a resi- 
dent, temporarily, in a free state, with his slaves, as prop- 
erty, under the protection of the constitution. Now suppose 
that while residing in or passing through the free state he 
kills one of his slaves, under such circumstances that 
deliberation and malice are clearly apparent. How shall 
the state’s attorney proceed against him? Not under any 
law of the United States, for it has none adapted to the 
case, and the crime, if one has been committed, is not an 
offence against the United States. Not under any law of 
the state from which the master came, because, clearly, he 
did not bring a criminal code with him. No state executes 
the penal laws of another state. The free state in which 
the act was done has no slave code for the punishment of 
the slave master. These considerations furnish most cogent 
reasons not only against such a decision but against the 
admission of any amendment to the constitution allowing 
the holding of slaves even temporarily in a free state. As 
to fugitives it is the duty of the master upon the delivery to. 
take the slave out of the free state immediately. In the 
case supposed, the course to be pursued is to indict the 
master under some statute punishing cruelty to animals, if 
there be such a statute, or else to indict for murder. But 
the mortal blow was dealt so dexterously, and the death 
followed so suddenly, that the ordinary characteristics of 
cruelty do not exist; and besides the state’s attorney has 
been accustomed to regard a negro as a human being. So 
the grand jury, on his representation, indict for murder, the 
petit jury convict, and the court sentences the prisoner to be 
hung. But the six judges say that the slave was property, 
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and was held as such, under the protection of the constitu- 
tion, up to the time of his death; that the killing manumit- 
ted him, to be sure, but not in season, through the manumis- 
sion, to constitute the crime of murder, because the act of 
killing was begun and perfected upon property. And so the 
conclusion must be that the indictment, trial, and conviction, 
were all erroneous, and the party entitled to maintain a 
writ of error, in order to avail himself of the rights secured 
to him by the constitution. , 

But Georgia has shown us, in the case of Tassels, that 
there may be a practical abatement of the writ of error, by 
hanging the plaintiff in error before he can prosecute his 
writ ! 

It remains to examine the position of the six judges that 
the constitution recognizes slaves as property. 


Cambridge, February 19, 1861. 
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Slavery in the Territories....No. 4. 


Having proved, from the nature of the question itself, 
and by a brief reference to the history of the territories 
from the acquisition of Louisiana to the organization of 
Kansas in 1854, that the Constitution does not extend over 
the territories while in a territorial condition, and that they 
have uniformly been organized and governed, in important 
particulars, according to the discretion of Congress, and 
not in compliance with what the Constitution would require 
if it was the paramount law there ; and having proved, far- 
ther, that the question whether slavery shall be allowed or 
prohibited in a territory is a political question for the deter- 
mination of Congress, and not one of a judicial character 
to be settled by a court of law; I proceed in the third place, 
to show, that if the question was one of a purely legal 
character, the ‘opinion of the court” that the act of Con- 
gress for the restriction of slavery north of latitude 36° 30’, 
commonly called the Missouri compromise, was unconstitu- 
tional and void, is, as a legal conclusion, utterly indefensible, 
being founded upon a false assumption of fact, for which 
there is no reasonable excuse. 

The elaborate arguments of the six judges, to show that 
the Constitution extends over the territories, are entirely 
unavailing for the extension of slavery there, unless it is 
also shown that there is something in the provisions of the 
Constitution which overrules and annuls any action of Con- 
gress to restrain the introduction of slavery. 
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The fact that the express and specific powers of legislation 
granted by the Constitution to Congress, comprise no power 
to prohibit slavery, will not suffice to show that the restric- 
tion is void; because it is evident that those express grants 
of power relate to the legislation of Congress which is to be 
operative within the States, and where of course the State 
authority provides for the local municipal legislation. It is 
quite clear that Congress possesses and exercises a power of 
legislation over the territories altogether beyond the limited 
grants of power which that body may exercise within the 
States. If it were not so, then there could be no code of 
general municipal law enacted for a territory ; for Congress 
could not authorize a territorial legislature, supposing one 
to exist, to do what Congress could not do of itself directly. 
Or if the doctrine of popular sovereignty were admitted, so 
that Congress had nothing to do but to provide for the 
organization of the territory, leaving the people to form 
their own territorial institutions in their own way, subject 
to the provisions of the Constitution, it would follow that 
they might prohibit slavery, unless there is something in the 
Constitution which affirmatively authorizes the slave-holder 
to take his slaves there, and protect him in retaining them 
in slavery. | | 

The six judges so understand it, and in ‘ the opinion of the 
court’ attempt to maintain the position that the Constitution 
does affirmatively secure the right, by asserting that upon 
the opening of a territory for settlement all citizens have a 
right to enter with their property, and that the Constitution 
recognizes slaves as property. The substance of their con- 
clusions upon this part of the case is thus stated in the 
abstract prefixed to the report of the case, viz. : 
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‘The territory thus acquired, is acquired by the people 
of the United States for their common and equal benefit, 


through their agent and trustee, the federal government.” 


‘“¢ Congress have no right to prohibit the citizens of any 
particular State or States from taking up their home there, 


while it permits citizens of other States to do so. Nor has — 


it a right to give privileges to one class of citizens which it 
refuses to another. The territory is acquired for their equal 
and common benefit—and if open to any, must be open to 
all upon equal and the same terms.” | 

“* Every citizen has a right to take with him into the ter- 
ritory any article of property which the Constitution of the 
United States recognizes as property.” 

“* The Constitution of the United States recognizes slaves 
as property, and pledges the federal government to protect 
it. And Congress cannot exercise any more authority over 
property of that description than it may constitutionally 

exercise over property of any other kind.” | 
_ « The act of Congress, therefore, prohibiting a citizen of 
the United States from taking with him his slaves when he 
removes to the territory in question to reside, is an exercise 
of authority over private property which is not warranted 
by the Constitution.” 


I have given the language of the abstract thus at large, - 


that there may be no room for a supposition that there is 
any misapprehension respecting the actual doctrine of those 


who assumed to determine this matter. We have before us 


the premises, and the logical sequence through which they 
state their conclusion. ; | 

The suggestion that a restriction of slavery in a territory 
would violate the amendment to the Constitution which 


provides that no person shall be deprived of life, liberty, or 


<= 
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property, without due process of law; and the political dis- 
quisition of Mr. Justice Campbell to show that Congress 
does not possess the power of restraint, may serve adroitly 
to cover up the legal issue, but they have no just place in 
the case as grounds of judicial conclusion ; and as they are 
not made the basis of the decision, they do not require a 
refutation. 

It is hardly expedient to prolong this discussion by an 
argument to show, that however it might be admissible in a 
political debate, and by way of illustration, to speak of the 
Federal Government as the “agent and trustee” of the 
people, those terms are entirely inapplicable and unwar- 
ranted in describing the legal relations of the government 
and people. Nor shall I stop to show that the position, that 
“every citizen has a right to take with him into the terri- 
tory any article of property which the Constitution of the 


> is utterly without 


United States recognizes as property,’ 
: any foundation as a legal principle. The Constitution does 
not so say, and there is no principle of public law which 
supports the proposition. 

But I propose to demonstrate, beyond the possibility of a 
fair denial, that the Constitution does not recognize slaves 
as property ; and that the whole foundation of the opinion, 
assuming the question to be a legal one, fails for this reason. 
In point of fact the absence of any such recognition in the 
Constitution is so palpable, upon an inspection of that 
instrument, that one cannot but marvel at the judicial con- 
fidence with which its existence is assumed. 

Let us look at this matter a little more closely. There 
are three provisions in the Constitution which undoubtedly 
have reference to slayery, and where we understand that 
rights are recognized, as dependent upon its existence. In 


12 
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neither of them is the term slave used. There is no infer- 
ence, therefore, of a right of property, to be derived from 
the use of a word which, it might be argued, denotes or 


describes property. On the contrary, in each instance, the 


Constitution in referring to the slaves speaks of them as 
‘persons,’ and not as property, and in neither of them 
does the subject matter imply that there is a property in the 
persons thus mentioned. In fact, in each instance, they are 
spoken of, either in connection with other persons, as having 
a personal status, or with capacities which do not belong to 
property. | | 

The first instance in which any reference is had to slaves 
or slavery, is the provision that ‘ Representation and direct 
taxes shall be apportioned among the several States, which 
may be included within this Union, according to their 
respective numbers, which shall be determined by adding to 
the whole number of free persons, including those bound to 
service for a term of years, and excluding Indians not taxed, 
three-fifths of all other persons.”” The part of this provision 
which refers to the slaves neither expresses nor implies the 
idea of property, either by its words, its object, or its con- 
nection with the other branches of the clause. The words 
are, ‘‘ three-fifths of all other persons.” Unless slaves are 
persons, they are not embraced in it. Persons bound to 
service for an indefinite time, dependent upon a contin- 
gency, seem to be embraced in it, but such persons are not 
property. So of persons bound to serve for the life of a 
third person. And persons bound to service during their 
own lives, are by no means necessarily so, even admitting 
that they may have that character. The object of the pro- 
vision is to establish a basis upon which representatives and 
taxes are to be apportioned among the States, and that basis 
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is clearly persons, and not property. The other branches of 
the sentence, with which this part is in connection, relate to 
persons, and not to property. This clause, therefore, stand- 
ing by itself, not only has no tendency whatever to a recog- 
nition of slaves as property, but furnishes an argument to 
show that the Constitution intentionally repudiated that 
idea, for otherwise they might at least have been desig- 
nated as slaves, without circumlocution. ‘This clause is 
not cited in the opinion of the court as a recognition of 
property. 

The second instance of a provision having direct reference 
to slavery, is this: ‘* The migration or importation of such 
persons as any of the States now existing shall think proper 
to admit, shall not be prohibited by the Congress, prior to 
the year one thousand eight hundred and eight; but a tax 
or duty may be imposed on such importation, not exceeding 
ten dollars for each person.’? Here again there is no recog- 
nition of property, even by implication, but the reverse. It 
would have been more direct, to have said that slaves might 
be imported. The inference to be drawn from its omission, 
shows a determination not to recognize slavery by the use 
of the term which ordinarily designates the relation. Cir- 
cumlocution is resorted to in order to avoid it. The subject 
matter of the migration or importation is ‘ persons ;’’ twice 
so designated; the further characteristics are not stated, 


> is not an ordi- 


unless it should be said that ‘ migration ’ 
nary characteristic of property. Some animals fere nature 
have migratory habits, but the law does not recognize prop- 
erty in them. And yet this is one of the clauses cited, as 
we have seen, in the “opinion of the court,” to show that 
the right of property in a slave is distinctly and expressly 


affirmed in the Constitution. And it is added, “ The right 
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to traffic in it, like an ordinary article of merchandise and 
property, was guaranteed to the citizens of the United States, 
in every State that might desire it, for twenty years.” This 
is an utter perversion of the terms and spirit of the pro- 
vision, and of the well-known history of its introduction. 


It was introduced, on the allegation of some of the members . 


of the convention from South Carolina and Georgia, that 
those States would not ratify the Constitution, unless some 
provision was inserted restraining Congress from prohib- 
iting the introduction of slaves; the powers about to be 
eranted to Congress, being broad enough for that purpose, 
if left unrestricted. It was quite well understood that -the 
slave trade, whether ‘slavery’? did or did not imply 
‘“‘ property,’ was abhorred by the great majority of the 
people, for which reason it was feared that Congress, if at 
liberty, would prohibit it forthwith. The threats of a 
refusal to ratify produced a mere agreement not to inter- 
fere, for a term of years, with such action as any State 
might take on the subject. The scope of the provision 


shows that the subject matter was regarded with disfavor — 


by the majority ; that it was admitted to save the Constitu- 
tion; that it recognized nothing except a restraint upon 
the power of Congress in that particular ; without assuming 
to give any legal character whatever to any traffic, or to the 
subject matter of any traffic, which might be prosecuted or 
produced during the time of the restraint. To call this a 
guaranty of the right to traffic is not a legitimate use of the 
term. If England and France had, within the time, 
denounced the traffic as piracy, and captured the vessels 
engaged in it, there is nothing in this provision which would 
show that Congress was bound to interpose and object. 
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The third provision having a special reference to slavery, 
is the fugitive slave clause. ‘‘ No person held to service or 
labor in one State, under the laws thereof, and escaping 
into another, shall in consequence of any law or regulation 
therein, be discharged from such service or labor; but 
shall be delivered up, on claim of the party to whom such 
service or labor may be due.” This provision is cited in 
the opinion of the court as distinctly and expressly affirm- 
ing the right of property in a slave; and it is added, that 
‘the government in express terms is pledged to protect it 
in all future time, if the slave escapes from his owner.” 
Now it is hardly necessary to say that there is nothing 
whatever in this clause recognizing property in a slave, and 
nothing pledging the government to protect any such prop- 
erty. The clause recognizes the existence of the fact that 
in some States persons are held to service and labor, from 
which they may escape, and provides that they shall not be 
discharged from it by the laws of the State to which they 
escape, but shall be delivered up. Here, again, so far as 
the Constitution indicates any thing upon the subject, it is 
adverse to the idea of property in the master. The framers 
of the Constitution understood the right use of words, and 
would never have spoken of labor and service as being 
“due” from property. Whether it is due to one person 
from another person through force or contract,—by reason 
of a “patriarchal relation,” or by apprenticeship, or peon- 
age—and what is the extent and requirement of the ser- 
vitude, the Constitution in no way indicates. We know 
that it had reference to slavery, but for the rights of the 
master and the obligations of the slave, we must seek else- 
where. The Constitution has no recognition upon that 
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subject, except that the master is entitled to the return of 
the person who has escaped. — 

It is quite apparent upon the face of all these clauses in the 
Constitution, that so far from recognizing slaves as property, 
there is a studied exclusion of any recognition of slavery 
by name, and that when the framers were obliged to make 
any provision having relation to it, they purposely resorted 
to a periphrasis. And we have the evidence of Mr. Madison, 
that in the convention he and Mr. Sherman, and it would 
seem others also, objected to any acknowledgment or expres- 
sion of an idea that there could be property in a man. 

The clauses by which power is given to Congress to pro- 
vide for suppressing insurrections, and by which the United 
States are bound in certain contingencies, to protect the 
several States against ‘‘domestic violence,’ comprehend, 
doubtless, servile insurrections, but they have no exclusive 
reference to them. So far as they may be considered, they 
negative the idea of property. Property does not get up 
insurrections. : 

Upon the whole, therefore, the assertion that the Consti- 
tution recognizes slaves as property is wholly inexcusable. 

Lastly. If the Constitution, in any or all of the clauses 
in which slavery is referred to, did recognize slaves as 
property, it could fairly be construed only as a special 
recognition for the precise purposes for which the recogni- 
tion was made; and the conclusion that, therefore, the 
slave-holder had a constitutional right to carry his slaves 
into a territory, and hold them there against the prohibition 
of Congress, would be a perfect non sequitur. It would not 
follow. 

In terminating this discussion for the present, I take leave 
to say, with all due respect, that this attempt to control the 
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power of Congress to restrain slavery in the territories, was 
wholly unworthy the judicial tribunal from which it pro- 
ceeded. Any one has the right to say that, because of 
the immense public mischief which this gross usurpation 
has occasioned, and the greater mischief which may yet 
result from it. Mr. Jefferson’s apprehension of danger from 
the usurpations of the court are shown to have been the 
result of a wise forecast. The public good imperatively 
demands, at this time, that the question involved should be 
subjected to a frank, honest and unhesitating examination ; 
and that the legitimate conclusions derived from such 
examination, should not be repressed by any extraordinary 
delicacy or courtesy. 


Cambridge, February 25, 1861. 
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Supplementary. 


I wish to call one more witness respecting the true con- — 


struction and meaning of a section of the ‘* Personal Liberty 
laws.”’ , 

In a recent speech before the Committee on Federal Re- 
lations, Mr. Wendell Phillips endeavored to obviate and 
answer the objecaons which had been made to those laws ; 
but I do not understand that he gives a different constru. 
tion to any of the provisions from that which I have sug- 
gested. On the contrary, in relation to one part about 


which there has be:a a difference of opinion, he is reported — 


to have said, “the .tatute provides that a man who under- 
takes voluntarily to help in the return of a fugitive slave 


does so at his peril, and that tf the alleged fugitive proves 


not to be a slave, the person so voluntarily aiding shall be 
punished.”’ 

Mr. Phillips is a lawyer, and in relation to this subject, 
especially, should know what he is talking about. He says 
nothing about “ knowledge”’ that the person is not a slave ; 
nor any thing about ar “ unlawful intent,” further than the 
intent voluntarily to help in the return of a person as a 
fugitive, who is not a slave. 

I admit, however, that Mr. Wendell Phillips cannot be 


offered as a perfectly reliable witness, because in that same 


speech he assumed to state that I said, of the time when 
Sims’ case was uncer consideration, that “‘ it was an amusing 
week ;”’ whereas I said very nearly the reverse; to wit, that 
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“an attempt to count the numerous motions, writs, war- 
rants, and other legal proceedings, which were resorted to in 
order to prevent his rendition, with a statement of the 
nature and operation of them, might be more amusing and 
instructive at this day, than the proceedings themselves’ 
were at the time when they occurred.” (See page 30.) 
There was nothing said, either expressly or by implication, 
about ‘“‘an amusing week.” If I were to say that Mr. 
Wendell Phillips’ account of his return to his house, fol- 





lowed by the crowd, on the day when he preached in the 

j » Musie Hall, might be more amusing than the actual transit 

“2 was at the time when it occurred; I certainly should not 
even imply that he or any one else found it an amusing 
experience at that time. 

If the legal maxim “‘falsus in uno, falsus in omnibus ’’ is 
| to be applied, and this part of his statement detracts from 
the credit which might otherwise attach to his construction 
of the statute, I can only regret it. 





Cambridge. 
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